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IN THE COURT OF APPEAL. FIJI ISLANDS
ON APPEAL FROM THE HIGH COURT OF FLJI

CIVIL APPEAL NO. ABUQOC43 OF 13988
{High Court Civil Action No.HEC 238

& 240 of 1992L)
BETWEEN: R
: MANUBHAI INDUSTRIES LIMITED
ELISHA ENGINEERING COMPANY LIMITED
Appellants
AND: R B
e LAUTOKA LAND DEVELOPMENT (FiJn LIMITED -~~~
THE ATTORNEY-GENERAL OF FiJI
Respondent
_ - - k s -
Coram: Sheppard JA, Presiding Judge
Tompkins JA
Smellie JA
Hearing: - Monday,., 19 No‘vember 2001, Suva
Counse!: Mr. A. K. Narayan for the Appeilants

Mr. D. Sharma for the First Respondent
Mr. W. Calanchini for the Second Respondent
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: —vwere Consohdated in October of 1993~ and in: February of 18957the trial Commenced i

the Lautoka H;gh Court. The heanng had to be adjourned from time to trme and was |

ﬂnalty conctuded in July of 1996 when a trmetabte for filing written submissions was

established. There were 'some administrative difficutties and submissions were filed late

in the High Court lﬂnifAb‘rivl' of 1992
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nght to develop the pro;ecl rnrtrally overa. penod _o two years commencrn‘ '

1§V

so that the judgment was not delivered until June 1998. Thereafter these appeals

were filed.

~ In the High Court the ‘appettants succeeded on liability es against the first
respondent Lautoka Land ‘Development. It was held however, that there was insufficient
evidence to award dameges. 'T‘he judgment also held that both appellants failed on a
variety of causes of action against the Attorney-General who was sued as for the
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Director of Lands.

The factual and legal issues in the appeal are complex and will be

- discussed in detail to the extent required, in the balance of this judgment.

Factual background : undisputed facts

The Director of Lands (conveniently referred to hereafter as the second
respondent) was the owner of certain land at Lautoka known as the Navutu Industrial

Subdivision. Initially the second respondent intended itself to subdivide the Jand and

lease parceis of it to rndrvrdual tenants for mdustnal purposes Subsequently, however, ™ =~ S
‘ ‘rt was dec:rded o put the subdrvrsron to tender for pnvate deve!opment on the basrs that -

the deve%ope" C"u§d se 'individuaf !ots o prosnectwe purchas ers who woutd then .

b Prw—. el bt 1 s S

November 1984.

On the 8" of April 1986, some seven months before the suibdivision was

due to be completed, the first respondent sold to the first appellant (Manubhai) lot 33
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on approved scheme plan 771 for a total price of $70,000. 00 Then on the 28" of May

1986 the first respondent sold to the second appellant (Elisha) lots 35 and 36 on the

same scheme plan for a total purchase price of $38,000.00. When the two sales were
effected it was obvious that the development was not gomg to be complete by 15t of
November 1886. Indeed on the 131 of August 1986 the Qecond respondent issued a
further development iease to Lautoka for a perzodof 3 years 2 months and 19 days

which effectively stretched the original two year period for development to 5 years.

When the 5 year period was up, however, the development was still far L

from complete. The first respondent then allowed a further period of 8 years and 2

months expiring on the 1% February 1998.  During this third extension the first
defendant ran out of resources and on the 8" of May 1995 Lautoka was placed in

receivership by the Fiji Development Bank. By this time the bank was owed $1.1m

Although the second respondent endorsed his consent on the memoranda
of agreement for sale between the“appeuants and Lautoka’on the 27" of January 1988
the second respondent refused to issue approval notlces (the equivalent of anreements ‘

N ;.to lease) until the subdrvrsron was completed e e e bR e e

in due course the bank deczded to comptete the subdrvxs ion subject to the

Lo e

'two appeHants and presumabty others agreemg to an increase m purchase prrce of‘ ’

: ,therr lots of 20%. The addrtronal cost to the bank to complete was apparently in excess

: eﬂ'appellants recerved trtle IO thezr R

Ceof $5m but ulttmately on the 23rd of January 2001
et : nce to use them for ommercral

purposes '



The coup of 1687 affected progress on all developments including the one
in question and is part of the explanation for the length of the third extension which the

second respondent granted.

While the appellants eou}d have commenced building on the lots they had

purchased prior to the issue of leases, nonetheless they would not have had title for the

same. Not surprisingly they could not raise finance for such building until the leases

were issued.

The Legal framework of the transactions

All the land in the subdivision in question belongs to the State. When the
approval notice of lease (agreement to lease) was issued by the second respondent to
Lautoka with effect from 1% of November 1984 it contained an express provision reading
“this is a protected lease under the provisions of the Crown Lands Act.” Section 13 of

- the Crown Lands Act, cap 132 provides :

“Whenever in any Iease under this Acz‘ there hao been msen‘ed the
followmg claysa =t . ‘
.. . This lease is a. protected lease under the provisions ofy :
the Crown Lands Act (herefrafter called a protected‘
lease) it-shall not be lawful for the lessee thereof- to :
~ - alienate or deal with the land ccmpr;sed in the lease or .
any part thereof whether by sale, transfer or sub-lease .
~or in any other manner whafsoever ‘nor to mortgage, -
charge or pledge the same, without the written consent
of the Director -of Lands first had obtained, nor, except ===~ '
at the su:t or w:th the written consent of the Director of

.....

law or under the procéss of ‘any court of Jaw, nor, T

without such consent as aforesaid, shall the Registrar of
“Titles register an y caveat affecting su__ch fease.

Any sale, tr_anSfer, sub-lease, assignment, men‘gage or
other alienation or dealing effected without such
consent shall be nufl and void.”
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As between Lautoka and thevsecond respondent on the one hand and
Lautoka and the appellants on the other, the legal framework within which the
appellants’ leases would ultimately issue may be summarised as foliows. First Lautoka
obtained an agreement to lease for the period approved for the develocpment of the
subdivision subject to any extensions that might be granted. Pursuant to that
agreement Lautoka was permitied to sell lots from the approved scheme plan which
sales, however, would be null and void without the wntten consent of the Dlrector of

Lands as envrsaged by sectlon 13 of the Crown Lands Act set out above When the

"subd:vrsron was completed, and the purchasers had agreed to purchase and had paid

the purchase price, they were to be.nomlnated by the second respondent for the issue

- of approval notices. and ultimately Land Transfer Act leases. In a number of cases

approval notices were issued long before completion but that did not occur in the case

of the appeliants.

- The agreem'ents entered into between Lautoka and each of the appellants
were in a standard form. Having set out the partles the recitals recorded that Lautoka

had obtarned an approval notrce or lease to develop stages 1 2 and 3_‘of the Navutu

,”_:;Industnal Subdlwsron_wnd was requrred to completevthe subdrvxsron pursuant to the

‘scheme plan and the local“body approvals grven but otherwrse had authorrty to sell lots

the pur Chasers of which would ultimately receive 99- year leases from the btate o

: The appellant aoreed fo purchase and the developer (Lautoka) agreed to complete the

development. ~"Upon compiétion thé ‘déveloper Would fiominate” the appellant o the

second respondent for the: lssue ofa lease. Addltlonally"the dev'eloper Withln 14 days
from the date of the agreement was to furnrsh the lessee wrth a letter from the Dlrector

of’ Lands confirming that the Director of Lands Would issue a crown lndustnal lease to

L
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the lessee of the appropriate lot or lots on the scheme plan. The purchase price was to
be paid in the case of Manubhai by way of a deposit of $10,000.00 and the balance of

$60,000.00 over a period of 24 months. That is by the 8! of April 1588,

In Elisha's case the purchase price'of $38,000.00 was to be paid by a
deposit of $3,000.00 and the balance of $35,000.00 over a period of 24 months. That is
by the 28™ of May 1988. |

There was a schedule of conditions attached to each agreement. The first

condition provided, inter alia, “the developer will at the expense of the developer in all

things proceed without undue delay to take all necessary steps to construct all

necessary roads, culverts, drains, sewerage lines, water mains and ancillary works
(referred to as the “project works”) and cause the necessary survey plan of the said Lot

to be prepared and lodged with the Lands”Department for approvat

Manubhai’s Claim in the High Court

As to liability it was claimed that =the’p‘rovis'ons of the aQre’ement*of sale e T

\' which. had been entered”into had not been’ comphed with in that Lautoka had not
ffcompteted the deve!opment The letter which’ was to issue from the Drrecror of Lands

wrthm 14 days was never forthcomlng and the developer had not proceeded wrthout‘ '

undue de!ay Nor had it taken all necessary steps to complete |

,. Manubharcialmed damages up to the date of tnal on the basrs that it had -

| expected to be abie to burld m;’—1988 and prof t from runnrng rts busmess from the iand
purchased lts c!alm therefore was based upon the dmerence in the cost of burldmg )
between 1988 and 1994 and loss of proﬂts over the same period. The totai claim was

$1.59m



Elisha’s Claim in the High Court

Elisha claimed on the same basis as 1o liability namely that the subdivision
was never completed. The letter of approval from the Director of Lands never issued
and the developer had not proceeded without undue delay nor had it taken all

necessary steps to complete the subdivision.

Elisha'aiso bresented its damages ‘c‘laim on the basis of theadditional
costs of building as at 1994 plus loss of profits to_1994. In addition, extra cartage costs
as a result of not being able to trade from the land purchased and additional running

expenses on the same basis were claimed. The amount claimed was $0.82m. -

The decision under appeal

The trial Judge held for the appellants against the first respondent Lautoka
on the issue of liability on the basis of the breaches of contract set out above. That
holding is not challenged. |

- The only- remedy granted upon that fndmg of lrabrhty, however was in

' erfect specrfm performance | SR ’ e

Although ' his Lordship discussed the rule in Hadley v. Baxendale (1854) 9

' Bx 346 and the restatement of thet rule in Victoria Laindiy v. Newman (1645] 2KB 528

“ (CA) he nonetheless decrded the rssue of damage _;the basis. that the pla trfrs were,,,:_;ﬁ_dl_' ‘-

requrred to show a dr‘ference m value between what they paid for land in 1986 and the

value of the land when they became aware of the first respondent’s breaches.
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At page 114 of the record after setting out the claims of $1.59m and

$0.82m referred to earlier his Lordship said:

“But as siated above the damages must be assessed as the
difference between the price actually paid and the value of the land
at the time of the breach. Since no date for completion appears in
the respective agreements it would be open to the Plaintifis to allege
any completion date that entered their minds. The date of
competition was left open i.e. for completion to be affected in a
reasonabie time. Although the Plaintiffs had established breaches of
contract against the First Defendant they failed to adduce evidence
as to the value of the iots at the time of the breach - it is not possible
to say as to the time of the breach. Unless these lots begin changing
hands in their -undeveloped state it would be very difficult to obtain

4 evidence as to enhancement, if any, in their value since 1986. Once -
the various plots are developed by the erection. of buildings and the -
laying of gardens and so forth, the task of reconciling this developed
value with an earlier undeveloped price would be difficult if not
impossible. There is no evidence from the Flaintiffs as to the current
market value of the lots sold.”

Turning now to the judge’s conclusions regarding the appellant’s claim
aga'nst the second respondent -~ His Lordship observed first that the appellants claim
aoamst the second respondent was based on cottatera! contract; aoencv legitimate
?expectatron/estoppe! and breach of duty care and or neg!rgence

- Each one of these proposmons was addressed in the Judgment The
’NcolIateraI contract proposrtlon was drsmrssed on 'the grounds that “the facts do not
' support that there was a cotlateral contract” ln partlcular the Judge pornted out that the

'*‘k,*-ﬁ_t‘,“,_appe'!ants deahngs were"all with . the frst respondent and accordrngly there was no T

nd the sscsnsif L

:respondent

The second proposition was that the first respondent was‘thev agent of the

second respondent. By that means no doubt the appellants hoped to fix the second
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respondent with the first respondent’s defaults. But the judge held that on the evidence

that proposition failed completely.

Thirdly the judge dealt with the doctrines of waiver and estoppel. Here he
acknowledged that the appeitants relied on the waiver by the second respondent of
strict compliance with the development lease. His lordship held, however, that there
was certainly no cause of action in waiver because there was no evidence of an
‘-a'greement ora request by one party for forbearan'oe by the otherand no agreement to

_such a request The estoppel argument was also dismissed on the grounds that there
was no evidence that the appellants had altered their position to their detriment on the

basis of any representation made by the second respondent.

The argument based upon legitimate expectation was summarily
dismissed. The view expressed was that the only expectatron the appellants could have
had was that the second respondent would issue approval notices and subsequently
leases when the subdivis_ion was completed and title was deposited. As neither of

th ose things had happened at the time of trial the legitimate expectation cause of action

anatty the Judge dea!t with the atlegatron of breach oquty of care owed

* s manrey:

| 'v’by the second respondent to the appellant At page 110 of the record the Judgmentv |

'reads

' “Ii‘“h_as been “submitted that the Second Defendant did not make

- proper investigation before granting-Approval Notice to ‘the First :
i~ Defendant to develop the Jand in question and the First ‘Deféndant - 7=+
still has not developed the land that the Plamtiffs have suﬁered as a
feSUl't Ei e oL T

Reference ‘was made to Abhay Shankar and Another v. Housing

Authority and Lautoka Rural Local Authority FCA Civil Appeal No.55 of 1991 but the
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judge distinguished that case from the circumstances confronting him. "He said later on

page 110 of the recor

“But in the instant case First Defendant was in breach of
contractual agreement with the Plaintiffs. Although the
Second Defendant was fo see the First Defendant
developed the land (sic) fulfill its obligations to the
_prospective purchasers it owed no duty of care m my
view o the Plaintifis.”

'Th_e broad issues on a"ppeal

While the matter was put in various ways by-counsel before us in our view

there are two broad issues in this appeal.

First is the question of whether the appellants should have been awarded

damages against the first respondent and‘lf so in what amounts.

Secondly is the question of"whether the appellants should have

| succeeded agalnst the second respondent and lT so on what causes of actlon and what

’amounts of damages should have been awarded

agamst the first i '“

1. Both appellants slgned up wnthm a few months of the expiry of the frst two year
period. The evndence shows that the pl’OjeC’E was far from complete at that stage
and the ‘mference can be drawn that neither appellant expected the title to be

available and to issue by 1% November 1986.



‘, Nelther appellant
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Both were affected by the 1887 coup. The evidence as to the coup’s effect on
economic activity was conflicting. Mr. Daniel Elisha who was President of the Fiji
Chamber of Commerce at the time gave ev_idence that the eﬁect was short lived.
The Director of Lands on the other hand gave evidence to the effect that all land
development stalled for 2 years until 1989. On the balance of probabilities the

Director's view is the more reliable.

The second »respondent gave his_‘consent to both transactions when
approximately 80% of the purchase price had been paid on 27" January 1988.
Up until then the contracts between the appeliants and the first Respondent were

subject to Section 13 of the Crown Lands Act referred to earlier.

Both appellants intended to erect on the land they were purchasing from the first
Respondent commercial premises to facilitate and enhance the profitability of

their respective businesses.

-..-Both appellants-gave. evidence that in-the-period ‘between'pUrchase'and the - - s

issue of the teases when they would fnatiy be able to borrow and buxtd the cost -

of constructxon had nsen The penod from the second respondents consent, .

pursuant to c!ause 13 of the Crown L'ands‘:Act to the ISSUG:»Of tttte (1 e '27“1 |

January 1988 10 23" January 2001) isa penod of 13 years

) partlcular use that the Iand was to be put to or any specxal commeroxal

opportunity WhICh .was dependant upon tlmety JIssue of the approval notice
(agreement to tease) or ttles‘ in that sense the second rule in Hadley v.

Baxendale (supra) had no application. But it was reasonabl-y foreseeable on the

,,are of 8Ny
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part of the first respondent that delay in completion would result in loss, in
pariicular in relation to the loss of use of capital paid up to purchase and
increased costs in relation to the erection of premises from which business

activities could be conducted.

7. ft was further reasonahly foreseeable thatcomplete failure by the first respondent
to bring the development to fruition, resulting in a creditor stepping in and

~ completing would resultin added costs to the appellants. The evidence admitted

on affidavit in respect of events subsequent to the High Court hearing identifies

those extra costs in each case.

During the hearing it was put to Mr. Narayan counsel for the appellants that the only
reasonably foreseeable categories of loss were the three discussed above i.e. loss of
use of »capltal, increased building costs and increased .acqulslt}loncosts' as a
consequence of the first respondent’s failure resuiting in its creditors stepping in to
complete. Counsel was not able to suggest any other basis for the assessment of
damages. Mr. Sharma appearlng for the flrst respondent on the lnstructlons of the

| W‘YRGCEIVGF was not able to advance any argument to support the conclusron in the court

below that desplte ~ a ﬂndlrg of lrabllrty no damages should be awarded to the .. -

“r--tappellants Mr Sharma also accepted that the assessm°nt of damages should be‘ ‘

'baSCd upon the above three categorles

et g L RN A i T s

There rs a further feature common: to both appellants Wthh :CONCEerns -

timing. When reasonably could they have expected that the subdlvrsron would be

completed and approval notlces and/or leases ssued so that buridlng could commence’?

'How many years delay can it reasonably and farrly be said either the ﬂrst or the second
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respondents were responsible for? And what is the actual time span during which

building was delayed and what evidence is there as to the building costs during that

time span?

As to when the appeliants could réasonably have expected the subdivision
would be completed, it appears that when they purchased in April and May of 1986
almost 75% of the first two year period allowed to the first respondent to comptete had -
etapsed it would have been glaringly obvrous that ‘more than two years were required
~ to complete. Had the 1987 coup not rntervened, it might have been reasonable to
expect that when a further three years were added the period to November 1989 would
have been sufficient. The Director of Lands evidence was, however, that the 1987 coup
caused a delay of perhaps two years. That was a completely unvfore‘seen e\rent for
which neither of the parties were responsible and in our view that means that the
November 1889 date pushes out to say mid~1991. Another indicator is it took the
Fijian Development Bank from May 1995 to Ja‘nuary 2001 to comptete w‘hich also is a

e

Just as the coup was unforeseen so was Hurricane “Krna and of course

ripe

| the Iost busrness opportunrtres whrch both appellants relied upon to mcrease therr :

| damages are not to be taken into account bec. use there is no evi nce that the L

' _ respondents knew of them or should have foreseen them See our earlrer drscussron of ...

Cthe second limb of Had/ey v_Baxenda/e. (supra).' e T

Damages against the first respondent : Manubhai Industries



e perrod of 0‘/2 years at3
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On the basis of the matiers discussed in the preceding section of this
judgment, the only items for which damages can be recovered by Manubhai against the

first respondent are the three earlier identified:

o Loss of use of capital
¢ Increased building cost

¢ Increased acquisition cost to aquire contracted lots

The loss of use of capital is to be calculated from 30 June 1981 which we
have fixed as the reasonable time of completion and 23 January 2001, the actual
completion date (a period of 9‘/;years). Counsel for both the appellants and the first
respondent accepted that a reasonable return on capital invested in a commercial
venture would be not less than 15% compounding. On that basisMan.ubhai stood out
of the use of $70,000 for 9% years and is entitled to $199,177 compensation for that

loss calculated at 15% per annum compounding.

The evrdence of Mr Daniel Ehsha was that he had contracted to build

: ;;Manubhars industrial depot and had initially catcutated it would cost between $700,000 = "
- '{liand $800,000. Grvmg evrdence in February 1995 he estimated the cost would have
- rrsen over the perrod say from the end of 1986/early 1987 to Feerary 1990 by 25%.

7‘:’"55That is an average over the eight years ‘of Just over 3% per. annum Mr Patel for
g Manubhar gave no evrdence of original or increased costs In the crrcumstances the

bést we can do is aflow as damages for mcmased burld'ng costs on say $750 OOO overfi s

TR

Finally, there are the increased costs proved by affidavit received on the

apoeal when the Fiji Development Bank decided to complete but only on the basis that
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2 all purchasers of lots pay an extra 20% on their original purchase price. That cost the
frst appenant another $14 000. In addition, there would have been some additional

. Iega! costs assocrated wrth renegotlatrng that lncreased price. They could not have :

,'7}’7’?‘-been as hrgh as the $4 805 clarmed however. The bulk of that fgure would be costs

assocrated with the issue of the lease which Manubhai would have had to bear in any

* event. We allow $1,000 of additional cost.

g Judgment for the first appeliant agarnst the first respondent will therefore

be for the foHowrng i

‘1 Loss of use of capital | ' $199,177.00

2 Increasé in building costs | © $213,750.00
3 Additional costs to acquire contracted lots ‘ $15,000.00

$427,927.00

v The judgment sum of $427,927.00will carry interest at 10% from.
723 January 2001 the date on which the leases issued to the date of thls Judgment
| . The,ssue of costSWm be discussed later in this judgment.

i

'Pamages against the first respondent : Elisha Engineering

The approach to damages for Elrsha is all but |dentrcal to that adopted for

“’Manubhar
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: Loss of use of capital is to be calculated at 15% compounding on Elisha’s
: PU"Chase P”CG of $38 000 from 30 June 1991 to 23 January 2001 (91/2 years) which
, jfg.computes to $104 589 oo

‘ " lt/t.r'EIisha -gaye evidence that the original cost for buitding ifor-his company
was. $182‘ ‘OOO“but giving e'yidence in May 1995 he said the cost at that time would be
$260 OOO That represents an lncrease of over 40% for the erght years in question
whrch is- hard to reconcrle wrth his 25% mcrease in cost for the Manubhal bundlng over
:_:;the same perlod It may be ‘however, that the Elisha Engineering burtdmg requrred
addrtronat features not present in the Manubhai building. . tn the cwcumstances we
consrder an overall sncrease in costs of 32. 5% shoutd be allowed whrch represents just
‘ over 4% per annum non compoundmg for the 9‘/2 years involved which represents a

recovery under thrs head of $69,160.00

! 'zi.\‘ 'ff’ o

The 20% mcrease represented $7 600 for Elisha and agatn we woutd

i

allow $1 000 costs associated with renegotiating the original price.

Judgment for the second appellant against the . ﬁrst respondent will

therefore be for the followrng

1 Lossofuse of capital | " $104,589.00

) increase in burtdrng costs ' $69,1‘80.00
-3 Addrttonal costs to acqurre contracted lots o $8,600.00

$ 182 349 00
‘ The judgment sum of $182 349 WI” carry interest of 10% from 23 January
2001 to the date of this Judgment
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“Again the question of costs will be dealt with later in this judgment.
"vf--f:/fppetlants catses of action against the second respondent

' . We have no doubt the trial judge was right to dismiss the causes of action -

" based upon collaterat contract and agency substantra!ly for the reasons he gave.

7 Srmrtarly he was rrght to dlsmrss the cause of action based upon legitimate
Aexpectatlon Legrtrmate expectatron is a relatrvely recent concept whrch evolved in the
- area of pubhc law where the established procedural approach is an application for
Judrcrat revrew rather than a writ for damages. In rare cases there can be exceptrons R
K Latchan Buses Ltd v. The Attorney General & Ports Authority of Fiji Civil Appeal No.
o 90 of 1995 rehed upon by the AppeHants was such an exceptlon But this case does not

- quahfy in that way

" The causesrof action based upon waiver and estoppel were dealt

i

together by l\/'r Narayan counsel acknowtedgrng that there is a degree of overiap in

«’;'?r.'respect of both proposrtrons Provrded the factual foundation is avallable it is now

c!eu rly estab *rshed both in- Fiji and elsewhere in the common law world that equitable

estoppel can found a cause of action. The law in this area was extensrvely examined
by thrs court in Publ/c Trustee of Fiji v. Krlshna Nair Civil Appeal No. ABU 0010 of 1996
where the judgment of the court at page 7 under the subheadmg of Equrtable estoppel”

dzscussed the app!rcable taw say ng:

“ it is-‘ Well established in the law of Fiji and, indeed, the wider scope

of the doctrine as formulated in Australia and New Zealand in the last

. decade and a half has been accepted and applied by this Court. (See

.- . for example, Attorney General and Fiji Trade and Investment Board v
I Pacorl Civil appeal number 14 of 1996)

s



. However since the decision of the High Court of Australia in

" Waltons Stores (Interstate) Ltd v Maher, (1987 - 8) 164 CLR 387, the
" restriction - of  estoppel to cases in which there was a pre-existing
'~ contractual relatlonshlp ( as, for example, in Legione v Hateley, (1982
.= 3) 152 CLR) was 'removed and the remedy extended. Following an

 extensive review of the authorities, Mason CJ and Wilson J, at 406,

indicafed that:

. the doctrine extends to the enforcement of voluntary

- promlses on the footing that a vofuntary departure from
" the basic assumptlons -underlying the transactions
" between the parties must be unconscionable. As failure ”
. to-~ fulfif a + promise does not of itself amount 'fo
"...,unconscmnable conduct, mere reliance on an executory
promise to . do something, resultmg in the promisee
changing his position or suffering detriment, does not
bring promissory estoppel info play. Something more
would be required. Humphreys Estate (1987) 1 AC 114,
suggests this may be found, if at all, in the creation or
enco'uragement by the party estopped in the other party

.. of an assumption that a contract will come into
i existence or a promise will be performed and that the
other party refied on that assumption fo his detriment to

the knowledqge of the first party.” (emphasis added)

in the same case at 428 Brennan J set out the matters that must be

' v proved

®In my opmlon fo establish an equitable estoppel, it is for the
- B plamtlff to prove that (1) the plaintiff assumed that a pamcular legal -
' relationship would exist between them and, in the latter case, that
. _the defendant would not be free to withdraw from the expected legal
- relationship; (2) the defendant has induced the plaintiff to adopt that
“assumption or expectation; (3) the plaintiff acts or abstains from
~,acting - in refiance on the assumption or expectation; (4) the
- defendant knew or intended him to do so; (5) the plaintiff’s action or
- “inaction will occasion detriment if the assumption or expectation is
. -not fulfilled; and (6) the defendant has failed to act or avoid that
';éidetrlment whether: by fulfilling the assumption or expectatlon or.
- :'“-%botherWIse ” (emphasrs added)

i

Brennan J pornted out, as did Mason CJ and Wilson J, that it is the

unconscronable conduct of ‘rhe defendant that both attracts the jurisdiction of a court of

equrty and shapes the remedy Similarly in the case of Commonwealth v Verwayen,

‘r"

“:'-_.-j}f‘_, r‘;
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(1990) 170 CLR 394, at 440 Deane J exp!arns that the doctrrne of estoppel by conduct
s founded upon good Consc:|ence but adds that the notion of unconsmonablhty is better

descrrbed than defned He continues; i i

- “As Lord Scarman .pointed out in National Bank Plc v Morgan, (7985)
‘L-AC 686, definition ‘is a poor instrument when used to determine

S whether a transaction is or is not unconscionable: this is a question

~_:which depends on the particular facts of the case. The most that can

.be’said iis that ‘unconscionable’ should be understood in the sense

-+ of referring to what one party ‘ought not, in conscience, as between

" the parties, to be allowed’ to do ...the question whether conduct is or

is_not_unconscionable in the circumstances of a particular case

involves a ‘real process of reasoning and judgment’ in which the

" ordinary processes of legal reasoning by induction and deduction

- “from settled rules and decided cases are applicable but are likely to

| 'be inadequate:to exclude an element of value judgment in a
L ‘,,borderlme case.” (emphasrs added) : :

R

The; final caUSe of action upon which the appellants rely is that pleaded in:
neglrgence indeed Mr. Narayan described it as the one upon which he most relied. In

‘ the context of thrs case the factual matrix necessary to support estoppel overlaps with

t"rat .equr.ed in. nechger\,e The components of negligence have been variously

' ;jiédescnbed tn Chartesworth -and Pearcy on negligence 9™ Edition at page 60 the

'A oomponents are descnbed shortty as;

1. the existence of the duty to take care, which is owed by the
. defendant to the complainant;

' :2.  the failure to.attain that standard of care,. descnbed by the Iaw
. .thereby committing a breach of such duty; and

3 | 3  damage, which is both causally connected with such breach
R -+ and recognised by the law, has been suffered by the

complamant ”

i

'Cterk and Lindsell on Torts 17™ Edition of page 219 sets out a rather more

detarled and academlc hst of requirements for establishing the tort of neglrgenoe For

" 'our purposes perhaps the most useful summary is that succinctly set out in the Law of

. "fTorts by Ftemrng gt Edltton page 105 which reads as follows :

QLo
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-

| “The elements of the cause of action for negligence may, therefore,
be itemised as follows: ;

1. A duty,: ’recogniszed by law, requiring conformity to a certain
 standard of conduct for the protection of others against
- unreasonable nsks Thrs is common!y known as the "duty issue”.

2 Far!ure to conform fo the requ:red standard of care or, bneﬂy,',
- breach. of that d’uty Thrs element usually passes under the name of
- “negllgence ' :

| 3. Material infury resulting to the mterests of the plaintiff . .

4 A reasonab!y proxrmate connection between the defendant’s
; conduct and the resulting injury, usually referred to as the question
i of “remoteness of damage" or “proximate cause”.

5. The absence of any conduct by the injured party pre;udrc:al to his

.. recovering in full ‘for the loss he has suffered. This involves a

" consideration of two specific o’efences, contributory negligence and
voluntary assumption of risk.” r

The other aspect of the claim calling for some comment is the fact that all

the damages clalmed here are in the nature of economic loss. Here we enter into a

dlfflcult and evolvmg area of the faw. Initially injury to the person or damage to property
wasirequrred before lra.b_lhty for negligent acts would be imposed. All that changed with.
, E’f: He'diey Byrne & }C'o Ltd v He//er & Partners Ltd [1964] AC 465.where a'\oause of action
,Or negiger‘t mésstatem_ent.resulting in economic loss was recoegnised. Since then the
Courts and aca‘demics" have struggled with what Lord Dennmg descrrbed as “an
[i_:'::ﬁ‘xmpossrble drstmctxon whrle seekmg to xdentzfy the circumstances where economic loss
s recoverab!e and at the’ same time to avord the opening up of “a fre!d of liability of
mdetermrnate ambrt” The result to date has been a oategory by category, if not case by.
"‘._i case approach with no fmte guidance merging other than the requrrement that all
relevant aspects be consrdered Flemmg the Law of Torts, 9™ Edrtron published in
,;::;;11998 at p 202 sets out a summary of what has emerged since Hedley Byrne It_reads

. as foHows
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- “Summary

~ In light of more than three decades’ experience with the problem of

- pure economic. loss since Hedley Byrne relaxed the categorical
exclusionary rule the following generalisations may be tentatlvely
o ventured . ~ :

No s:mple formula will fit the various s:tuatlons - (One
important variation is that between cases within and w:thout

; the matrix of a contract (see section 7, Tort and Contract);

another is between situations with a potential of affecting cnly

- single individuals and others affecting multitudes.)

; Ih,pe;rticdlar;;- there is no presumptive rule of liability, as there

is. for physical injury caused by active negligent condiict.

" Quite to the contrary: rather than asking ‘Why not’, we should
3 be asking ‘Why

Nor ‘has prox:mtty, a catchword which has gained some
prominence in this context, proved a useful guide for inclusion

~or exclusion; it represents at best, here as elsewhere a

conclusion reached on grounds of legal policy whlch ought to
be spec:!flcally and clearly articulated.

In or der to quallfy for recovery, a claim must at Ieast pass the |

fo! Iowmg hurdles:

(a) = The defendant’s duty must not be ‘indeterminate in
: amount, time and class.’ :

~ (b) Where the plaintiff had reasonably available alternative

i ‘'means for self-protection, for example by contracting
‘with the defendant or a third party, and deterrence

E Would not otherwise go by default, tort mterventlon will

be w:thheld

While rellance is undo‘ubtedly a necessary causal quallflcatlon
in a claim for misrepresentation, it is not an lndlspensable
element in other situations.

~ The dec:s:ons discussed in sections 5 and 6 (as .also in
“ chapter 22 -on defective structures and chapter 28 on
mrsrepresentatlons), straddling the judicial encounter so far
‘with the problem of tort recovery for economic loss, provide

. the best guidance for the I/kely Jjudicial response to situations

old and new..” . i

2%



f judgment entered against the second respondent on what cause or causes of

f act_ion and what quantum of damages

L V\/e constder f"irst"Waiver and Estoppel.

In effect the trial Judge found there had been neither because, as he put

3 it, “there was no talk or. representation from the second defendant (respondent) That

- ﬂndrng is ctearly supported by the notes of ev1dence What had ‘happened, however,

\ '_,}was that between 1 May 1985 and 1 April 1987 (the appel!ants rt will be recal!ed had
' srgned up wrth Lautoka rn April and May of 1986) some nine approval notlces were
. issued to various entmes purchasrng fots in stages 1 and:2 of the Navutu Industrial

Subdi'vision and one in stage 3. It appears, however, that most if not all of these related

to deahngs before the ﬁrst respondent became the devetoper A representatrve of the

f;rst respondent showed to Mr Danrel Elisha one or more of these earher not:ces and
re represented that S|m|Iar no’aces would be available to other purchasers. : But for Ehsha it
was: acknowledged that there was no “direct representatlon by or on behalf of the
Director of Lands and Elisha did not take legal advice or otherwise make -any

 independent check before signing up.

Manubhar and Ehsha were closely associated in thrs matter " Their

':'-busrnesses were comphmentary in the bulldrng and construction rndustry " Their
representatrves visited the industrial site together and had joint discussions with thef
: Lautoka representatrve before committing to the contracts. Also Elrsha was a builder
and rt had been rnformaf!y arranged that it would construct the burtdrng Manubhar had in

' mrnd for the tot 1t rntended to purchase

B ’.
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: Mr Dlnesh Patel, managing director of Manubhai, gave evidence. His
deceased uncle had made the decision to purchase back in 1986. In his evidence in
chref Mr Patel sald nothlng about any representation from Lautoka or anyone else
regard ng the lssue of an approval notic ’

‘The evidence of Lautoka and for the Director of Lands confirmed that
some nlne approval notices had been issued. The issue of such a notlce to one of the
t’rst respondent purchasers however, clearly would have been contrary to the terms of

the arrangements between the ﬁrst and second respondents A Mr Sharma a senior

Lands Department ofﬁcer confrmed that the issue of the nine not|ces ‘was done by

) mrstake . Furthermore, when the holder of the office of Director of Lands changed after

"‘ _the 1987 coup, the next incumbent insisted on compliance with the terms of the contract

between the first and second respondents and refused to issue any further approval

notlces until the subdrvrsron was fully completed and the necessary plans dep03|ted

There was no evndence that the second respondent had made any

representatlons to the appellants let alone agreed, that agreements to lease would’

rssue before completlon of the subdivision and deposit of the plan. Nor was there

evrdence that the second respondent was aware of the agreements entered into until

- ; )

consent. ursuant to 13 of the Crown Lands Act were sought some months after

srgnlng When the appellants solrcrtors sought the issue of approved notlces by letter

dated 20 February 1991 the Drrector of Lands responded that “approval n-otlces of lease ..

ln respect of your abovenamed client lessees will be issued only when the development
has been completed” (P 139 of the record) |
We are of the clear view that what happened between the parties was

msufﬂcrent to establ sh erther Waiver or Estoppel. We need go no further than the two

,Angh Court of Australra cases cited earlier ( Waltons Stores (/nterstaz‘e) Ltd v Maher and

Y
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' Commonwealth v Verwayen). Those two cases show that to succeed here the
! appetlants would have to establish first that they were entitled to rely on an assumption
mduced by the second respondents upon which they had acted to their detrrment

‘{‘:‘-,,Seoondly, that for the second respondent to seek to resrle from being bound would be

" unconscionable.

| ~ Brennan J put it this way in Verwayen at p 428:

- . “The judgments of a majority of the Court in Waltons Stores v Maher

4 . . held that equitable estoppel yields a remedy in order to prevent
"~ ' unconscionable conduct on the part of the party who, having made a

-~ promise to another who acts on it to his detriment, seeks to resile
from that promise.” ‘

i

' Also what, in ‘the same case, Deane J said at p 440 (already quoted in

part earlrer) on unoonsmonable conduct bears repeating in full:

R T : t 1. B : )
L . “The._ doctrine of _‘estop.pel by conduct is founded upon good
- - conscience. Its rationale is not that it is right and expedient to save

- persons from the consequences of their own mistake. Mt is that it is

right and expedient to save them from being victimised by other

- people. The notion of unconscionability is better described than

. . defined. As Lord Scarman pointed out in National Westminster Bank
\ - | Plc v Morgan, (1985) AC 686, definition ‘is a poor instrument when

© " used to determine whether a transaction is or is not unconscionable:
S this is a qnesflgn which dnnequ on the particular facts gf the case.

. 'The most that can be said is that ‘unconscionable’ should be

- understood in the sense of referring to what one party ought not, in
conscience, as befween the parties, to be allowed’ to do. In this as in

other areas of ' equily-related doctrine, conduct which s

- “‘unconscionable’ will commonly involve the use of or insistence

. upon legal entitlement to take advantage of another’s special

A vulnerability or misadventure in a way that.is unreasonable and
.- oppressive to an extent that affronts ordinary minimum standards of

.+ fair dealing. That being so, the question whether conduct is orisnot

“: unconscionable in‘the circumstances of a particular case involves a

. ‘real process of consideration and judgment’ in which the ordinary

~ processes of legal reasoning by induction and deduction from
“settled rules and decided cases are appficable but are likely to be
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inadequate to exclude an element of value judgment in a borderline
. case such as the present.”

As recorded above the second respondent made no representatlon by
{

words or conduct to lnduce an assumption that approval notices would rssue before the
't subdwxs ion was completed Furthermore the 'second respondent was unaware that the
appel‘lants had contracted wrth the first respondent until some eighteen months after the
v event That bemg S0, there IS no basis in our view upon which it could be said that the
second respondent’s refusal to issue approval notices was unconscronable In our view
’“'"vf“;'the Dlrector of Lands who took over after the coup, properly in the State s interests,
“insisted on the terms of the contractual arrangement w-zth}the first respondent being
complied with before agreements to lease or leases under the Land Transfer Act
: lssued Had the appellants taken legal advice or otherwise made appropriate enquiry

"'i"lndependent of the frst respondent they would have been alerted to the correct

l :;'” 1

- Turnln.g to the final cause o‘f actlon based up-on' negllgence and bearing in
~ 'mind our earlier comments’ regarding the recovery of economic loss. There are tWO

aspects to th|s part of the case First, there is the allegation that by |ssurng the nine
: ,-viapproval notrces to the purchasers of other lots, the second respondent had
’kzllepresented to the app tants that they too wouid be issued with the same notices prior

“tothe completlon of the subdivision. o i

lt can be sard at once that there is no |nd|catron in the evidence that the

f‘_.':f'second respondent agreed to shoulder any respons ibility to the appelants by lssurng
K fllf‘;the notlces to the niné thrrd partres ‘That, however is not necessarrly the end of the
‘matter because in negllgence actlons- the Court in effect srmply lmposes responslbllrty
’}'where negllgent words or actlons are relied upon by sufficiently proxrmate plaintiffs. So

the crucral questlon on this part of the case is whether there was a sufficiently close or

: b
5 .

LU
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“speClal” relationship between the appellants and the second respondent to justify the

: rmposrtlon of a duty

Our discussion earlier in this section of the judgment regarding the facts in

. relation to estoppel andl waiver is again relevant here. As the second respondent made'
no representatlons directly or indirectly to the appellants and was lndeed unaware of
their interest until isome time later, there was no special or Close relationship. The

_‘._;;‘representatrons the appellants relied upon were in fact made by the frst respondent

srng approval notlces rssued by the second respondent to third partles There is no
_evidence that the second respondent knew of the use the first respondent was making
of those notices\or even that it had possession of them, far less that the Director of

* Lands would have approved had he known,

i
‘.

- Those Herngthe facts, we are satisfied that this leg offthe appellants’

| nfegll'g"ence claim fails especlally as the more cautious approach adopted by the House
of Lords in Caparo Industries Plc v Dickman [1990] 2 AC 602 is now followed by the

Courts in Canada, Australia and New Zealand.

o

]

B vTh’e alternatll/e .basls upon which the negligent cause of action is
E ad\ranr‘ed relate to an lened breach of duty owed to the purchasers of lots in the first
respondents subdivision pnor to its completlon. The breach is based upon the
f undisputed evidence that the first respondent was grossly under—oa.pltalis_ed, ($100,000
. of, equrty and mortgage facrlrtles of $800, 000 or thereabouts), for a development which
oost $5 mrlllon plus to complete The contention is that the Regtstrar of Lands should
have assessed the frst respondent S surtablllty for such a major development because it
was_readrly apparent that if it did not have the capacity to see the matter through,

B investors such as t’hev.‘apvpellants would suffer financially. The -appellants, it was

%7
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,submrtted were a suﬁrcrently approximate and discrete group for the law to impose

‘ ,such a duty upon the second respondent

[

. The evidence was, however, that despite the fact that the Director himself

had :initia!ly 'considered carrying the development of the industrial subdivision through,
| there were no detarls on h|s files as to what it would have cost. Nor were there any
?_records of mvestrgat on as to the first respondent's suztabmty, either on a stand-alone
‘*ng-basrs or compared wrth other tenderers to undertake such a major enterprrse Finally,
‘{vthe evrdence was that supervrsron and 3|te |nspectrons to see whether the first

respondent was performrng were sporadic and over some perrods non-existent.

f ' Grven those crrcumstances if a duty is held to have exrsted there may be

‘jf-{»;a suffcrent evrdentral foundatron for finding that it had been breached

It is at this point we must return to a closer consideration of the
circurnstances' under which economic loss for negligent conduct can be recovered.
Before do:ng thrs however we record the manner in which the trra! Judge dealt with the

,f‘,.vvvrssue At p 110 of the record Hrs Lordshrp said:

¥

o “Fifthly,‘ the Plaintiffs also rely on breach of duty and negligence to
- found liability of the Second Defendant The Plaintiffs rely on
paragraphs 13 and 14 of their Statements of Claim. For Plaintiffs to
- succeed they must establish that there was a duty of care owed to
i them by the Second Defendant. It has been submitted that the
i~ Second Defendant did not make proper investigation before granting .
= Approval Notice to the First Defendant to develop the land in
' question and the First Defendant still has not developed the Iand that.
~ the Plaintiffs have’ suffered as a result. The Plaintiffs referred to the
- case of Abhay Shanker and Another v Housing Authority and
- Lautoka Rural Local Authority FCA Civil Appeal No. 55 of 1991. Here
~ the plaintiffs had bought a piece of land from the Housing Authority
.. .which ‘had failed to disclose that power lines ran along a 30 links
_-reserve or easement across plaintiffs’ land. The second defendant,
I ;'Lautoka Rural Local Authority had approved a building plan which
s was confrary to certam laws. The Court held that both the

[ PR R r .
i B B o : .
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defendants owed a duty of care to the plaintiffs and were liable for

80% of the damages. The negligence was based on certain breaches

. of rules:and regulatlons But in the instant case First Defendant was

. " in breach of contractual agreement with the Plaintiffs. Although the

 Seecond Defendant was to see the First Defendant developed the land

- fulfiil its obligations to the prospective purchasers it owed no duty of
_ care in my view fo the Piaintiffs.” .

But at the end of his judgment on p 114 and on to p 115 H|s Lordshrp

* added perhaps ob/ter d/cta but certainly contrary fo his earlier finding:

- "Ho wever, | do’like to add that the Office of Director of Lands takes a
©large part of the blame in the delay of the competition of this ‘Navutu
. Industrial Subdivision’. Full and proper inquiry should have been
"~ made before granting approval notice to the First Defendart, Lautoka
- Land Development (Fiji) Ltd for the developing of this land in this
-+ *Navutu Industrial Subdivision’. This Court cannot make an-order
i that the'Director of Lands issue leases to the Plaintiffs but | do like to
' see speedy action taken by the Office of the Director of Lands to

have this subdivision completed and the plaintiffs be issued with the .
- leases which they have been expecting for a long time. The present

- Situation can only be described as a mess fraught with further
.. possible actions.  The Office of the Director of Lands is morally
" bound to unscramble the mess it has created. The only just solution
. Is the development to be completed as soon as possible and the
" Plaintiffs get their Ieases.” . P

The rejection' in the finding on p 110 of the Abhay Shankar Case suggests

a preference for the Enghsh approach as exemplified in the decision of the House of
; Lords in Murphy v Brentwood District Council [1991] 1 AC 398 aIthough that decision
.,; has not been foHowed in;New Zealand, Australia and Canada: The New Zealand
srtuatron |s rnformatrve because the law for that Dominion was finally. settled |n the Prlvy,
Councst where the majonty of the Judges were also members of the House of Lords. In
the Prlvy Council, however‘ in Invercargill C/z‘y Council v Ham/m [1996] 1-NZLR 513,‘
B LOrd Lioyd de!-i\_/ering the jbdgment of their Lordships said at p 519 after a careful and
d;'%eta:il;ed sdrvey__of both New Zealand and Eng!-ish authority at line 5_5-and onto p 520:

25



“But m' the present case the Judges in the New Zealand Court of
- Appeal ‘were consciously departing from English case law on the

o ground that condmons in New Zealand are different. Were they
" entitled to do this? The answer must surely be yes. The ability of

the common law to adapt itself to the differing circumstances of the
" countries in which it is taken root, is not a weakness but one of its

 great strengths. Were jt not so, the common law would not have

) flourlshed as it has, with all the common law countrles Ieammg from
o each other :

"I'hose comments of Lord Lioyd are equally applrcabte to tht No
o arguments on issues of policy or conditions as they appty in the Republic of Fiji
were addressed to us. Nor was there any reference to the substantial body of
. case law which has developed in various common law jurisdictions in relation to
U the liability for negttgence of Public Bodies. See for example Clark & Lindsell
gt edrtron (2000) ‘chapter 12 “Liability of Public Authorities”, paragraphs 12-03,

on pohcy in relation to Local Authontres commencrng at paragraph 12-556. The
teadlng New Zealand text, Todd et a/ “The Law of Torts in New Zealand”, 3rd

edition (2000) at pages 333-348 under the heading “Liability of Public Bodies” is |

- atso rnstructrve And in those jurisdictions where, unlike the United Kingdom,
» .' Anns v London Borough of Merton [1978] AC 728, is still good law, it seems an
rncreasr_ngty sophrstrcated approach is being taken with partrcutar reference to
8 - the ap‘plicabte contractual and/or statutory setting. See the recent judgments of
" the New Zealand Court of Appeal in' Turton v Curslake & Partners [2000] 3
. NZLR 406 and of the Supreme Court of Canada in Cooper v Hobart (Neutral
- citation: 2001 SCC 79 File number 27880 - Judgment 16/11/2001).  The
L consequence rs we do not feet able to decide this issue wrthout further
ass stance from counset

' We propose therefore to adjourn this part of the appeal to allow Counsel for the
appeltants and the second respondert to file further submissions on the above
points. We also draw attention to chapter 9 of Salmond & Heuston “Law of
| Torts”, 21St edition. ‘where at paragraph 9.4 on page 201 and following, under
the headlng “Concepts now used to determine the exrstence of a duty’, the

fo ttowrng factors are considered:

. ‘f‘; '12 04 and 12: 05 and paragraphs 12-19 to 12-25 inclusive; atso the discussion -
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e Foresight_j

° 'Reliance '

o ASSerption of responsibility
| . Proximity
o > Just an’d reasonable

e Policy :

Flemrng‘ “The Law of Torts” also has an interesting and informative commentary
- commenc ng at page 193 under the heading “Economic Interests”. We will aIso
require submlssrons on the terms and srgnlﬂcance of the Crown Lands Act

(CAP 123) a copy ofwhrch should be provided.
B We call for these submrssrons promptly but recognising that counsel will have to

" have time to carry out the appropriate research.

{

We req'uire the appeltant’s submissions to be filed with the Registrar of the
Court of Appeal in Suva for drstnbutron to the Attorney General and the
[ SO

members of the Court wrthrn 21 days of the handmg down of thrs rnterrm

e ety

s st

rudgment The respondent’s submrssrons rn reply are to be srmriartv frled tor
W

il —— Tttt e

drstnbutlon W|th|n 21 days of recerpt of the appellant’s submlsS|ons The

seven days of the recelpt of the respondent’s submrssrons We emphasrse that 4

o .

3 the above timetable must he strictly adhered to. This Court will again assemble

, mMay 2:002 when f_lnal judgment in this matter will be delrvered.”v_

R
R

: f We can rndrcate however that as presently advrsed we consider the
fimeasure of damages in tort should liability attach to the second respondent would be

"Ithe same as that recorded agarnst the first respondent for breach of contract.

1

Before teavrng this sectron we add by way of addendum that it will not

| have escaped the partres and their counsel that having resolved all lssues in the appeal

All the above issues shoutd be addressed Furthermore the o Edition of.
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and tndlcated the level of damages should liability be found on this one remaining issue,

" the matter is ripe for a sensible commercial resolutton

r‘

The second respondent’s apptrcatron for amendment to ptead contnbutory

neghgence

i

With si-gntﬁcant encouragement from one bmember of the court

'j Mr Calanchtnl applied durlng the course of his submtssxons on behalf of the second
: respondent for leave to amend the second respondent’s pleadtngs to aI[ege contrtbutory
: neglxgence on. the part of the appettants in the event that the second respondent was
- found hable in neghgence Upon reflection, however, the court is of the firm view that
the appticatton for leave shoutd be refused. The appellants pleaded precise particulars

) of negligence'against t‘he_second respondent and those particutars were specifically

_"'responded to by the second respondent in its statement of defence to the appellant's

o L

amended s aterne nts 'ofv claim. Had an application to raise contributory negttgence by
. way of Aarvnendment been made during the course of the trial in the High Court it may'
: well have been.-allowed. }But at this late stage, (over five years after the second
| respondentj’s a’r}nended :statement of defence was ﬁted),; to grant such an indutgence

“‘would be unjust to the;appellants.

Decision

“in this interim judgment the first and second appellants’ appeals are

j

_ allowed as agatnst the ftrst respondent and the amount set out on pages 14 and 16

respectlvely together thh rnterest thereon are hereby awarded.

i
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,.’farf on all causes of actron save negligence. The cause of action in negftgence as to
‘:‘liabifity' is further reserved pending receipt of further written submissions. If, however,
: habrhty is estabhshed then the damages wrlf be as awarded against the frrst respondent
‘ 'There wr!l however be no doub!e recovery "The appelfants will be free in the event of
isecurrng Judgments agalnst both respondents to elect which respondent they will

execute judgment against.

frrespectrve of the outcome of the liability issue in respect of the
fr.‘ N

5,'_‘:;neglrgence ‘clarm agalnst the second respondent there will be only one composrte
.award of costs to both appellants since they were represented by the same counsel and |
"’_solicitors throughout. The costs will be $9 000 in the High Court and $3,000 in this
;,Court together wrth f.frng fees and reasonable disbursements as fixed by the Registrar.

}-.lf both respondents are found hable the first respondent will bear two thrrds of the costs
: 'and the second respondent‘one thrrd. I the second respondent is not found to be liable, |

‘fﬁthen the costs will fall entirely upon the first respondent.

The first and second appellants’ appeals agarnst the second respondent



