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On 29 January 2003 the .-\.pplicant (togethe-r with 53 others) was con\·icted on his O\\TI 

plea by a General Court Martial of the offence of mutiny contrary to the Army Act 1955 
(LI\.). He was sentenced to 8 years imprisonment. The sentence. as required by Section 
23 (.2) (a) of the Republic of Fiji Militar:, Forces Act (Cap 81-the RFMF Act) was 
confirmed by H.E. The President on 25 April 2003. 

The Applicant now seeks leaYe to appeal out of time against the sentence imposed. His 
principal contention is that his lawyer failed. despite instructions. to present his appeal 
\, ithin time. He now represents himself. 

The first question which was raised by \1s. Prasad is whether a person who has been 
conYicted and sentenced by a Court ~fartial has any right of appeal against sentence at 
all. 

Part \'] of the RF~ff Act deals \\1th appeals from Courts Martial. No rig.ht of appeal 
against sentence appears in the Part and \,it.h the e:,;ception of Section 23 (.2) (a) already 
rdem-d to thae is nt) mention in the RF~1F .-\ct of appeals against or re\·iews of 
sentences imposed. 

in \'aluone Rog(w:rn a \. The State? ( .-\.-\L 1 0010 197S) the Court of Appeal accepted LhJ! 

th~ RH.ff Act docs not CL)nler a right L)f appeal against sentence as opposed to 
-:t,nY1cuon. The question L1f whether such a right is conferred through any other 
rw\ isiL1n \\:.lS nnt hL)\\ e, er cL1nsiJcred. Thcrt.' is nt) mention or arpt.·als frL1m C,,urts 
\ 1artial in the Court tlf .-\ppeal .-\ct. 

lt seems wrong that a pc~nn upon \\ hom :.1 \ er) substantial scntt::ncc nr imprisonment has 
~'L'n imrx)sed should h:.1, c n,) right lL) ha, c the pwpricty of that sentence re, ic\, ed. 
l 'nJLT SL·t:ti,,n 28 ( l) \!) t1fthc jtN7 Ct)nstituti,ln a ~~,111 has thL.' right: 



••if i'uunJ guilty t() urrcul to a higher court.·· 

nJl..'r St.·ction 2~ ( l) ()f tht: Constitution u f)l..'rson hus the right: 

·· .. ll) freeJom from ..... disprnportiunately se\ere 
tn:atment or punishment. .. 

The hasis of the :.\pplicunt's subst:rntiw apix:::il would be th::it he and his fellow mutineers 
v,ere much more se\erely dealt with than others dealt \\ith by an earlier Court !'v1artial. 

L:nder Section 23( l) of the RF\ff :.\ct the L·.K. Army Act as modified applies to Couns 
\lartial held under the pro\isions of the RF\1F :\ct. 

L:nder Section 108 of the Anny Act a comicte-d person may present a petition of appeal 
ag3inst the sentence imposed upon him. 

l:nder Sections l 09 and 110 3 sentence m3.\ be re\ iewed. \'aried or confirmed. Section 
113 provides that a confinned sentence may be re\ iewed by petition being. presented to a 
.. n:'\ iev-, ing authority". 

The ··re\ ie-wing 3.uthorities·· are: 

(a) Her \1ajesty the Queen. or 
(b) The Defence Council: or 
(c) A.n:, ofii.cer superior in comrn::i.nd to the confirming officer. 

Since Fiji is a republic (a) is ob\iousl:, inapplicabk. There is no Defence Council in Fiji 
as far as l am 3.\\3.fe. Since this sente-nce \\JS confirmed by the: Comrn::indc:r-in-Chief of 
the RF!\ff ( c) is ::Jso inapplicabk. It seems that no rig.ht of appeal against sentc:nce can 
be brought into the: Rf)\ 1F Act hy means of the Army Act. 

I accept the State·s submission th::it ;:is the: b\\ stands in Fiji the Applic::int has no right of 
appeal ::igainst the sentence imposed upc)n him. The question of granting. le::iw to appeal 
out or time drii;:-s rh1t therefore arisc. 

!t seems th;,it thc're is :1 ffil)St un!t.munat.: lacun:1 in the bw. \\'hile dismissing this 
application under the? pro\iSil1ns or Sc:ctil1n ~5 (~) of the Court or . ..\.ppcaJ :\ct I request 
the Chief Registrar to st:nd ::i n,r:, L)f this Decision to th!.? Solicitnr G.:11c:-r.1l and to the 
Hum.l.n Rights C\,mmission. 
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