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RULING
The appellant was charged and tried in the High Court at Suva on one count of rape and

two counts of sexual assault. On the charge of rape, the appellant was acquitted of

rape, but convicted of attempted rape. He was acquitted of the sexual assault on both

* counts. For attempted rape, the appellant was sentenced to 5 years’ 1mprlsonment with
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a non—parole period of 3 years.

This is an application for leave to appeal against conviction and sentence. The g_rounds'-

of appeal are as follows:-

1). The learned Trial'Judge e_'rred in law and in fact when he overturned the
majority ot guilty opinion of the assessots when he unfairly adjudged that
the Defence case was not credible at paragraphs 10 and 11-of the .Tudgrnent

ii) - The appellant was prejuchced in-his defence when the Ieamed trial Judge

- - introduced the offence of attempted rape to the assessors as an slternative

charge at summing up stage which the appellani was unable to challenge
during trial stage. :



The learned trial Jﬁdge erred in law and in fact when he convicted the -

[3] Ground 1 alleges that the learned trial judge unfairly rejected the defence case as being
not credible. Whether the defence case was credible or not was a trial is_sue. At |
paragraphs 10 and 11 of his judgment, the trial judge rejected the‘ version of facts
presented by the defence. The appellant does not suggest that the trial judge’s reasons
for rejecting the defence evidence are not cogeat. What the defence say is that thdse
reasons are unfair. The particulars of the allege.d unfaimess have not been provided to
this Court. The trial judge was _presented with two different versions of facts. One was
the prosecution 'versien and ﬂae other was the defence version.- The tnal judge accepted
the prosecu‘uon version as credible and rejected the defence version as not bemg

- credible. As far as the trlal judge prov1ded cogent reasons for his dGCISIOI’l and in this

case the defence are not suggestmg that the reasons are not cogent, no arguable error

it}
appellant for the offence of attempted rape as an- alternative charge when
- the ev1dence of the complamant did not: 1dent1fy the same
iv) -The learned trial Judge e::red in law and in fact when he rmsdlrected h1mse1f
on the elements for the offence of attempted Tape.
V)’ The learned trial Judge erred in'law in the followmg manner: |
a) Fallmg to highlight the. contravened Sectlon of the Crimes Decree _ |
-~ which the appellarit was convicted with; and * : :
b) | Failing to put the electlon to the a¢cused the offence of attempted rape
.when the said offence is an indictable offence tned summarily.
vi) The leamed trial Judge erred in law and fact in failing to give proper
consideration to the appellant’s first offender status and the principles of
_sentencing under the Sentencing and Penalties Decree 2009.
vil) The leamned trial Judge unfairly adjudged at paragraph 5 of the appellant s
sentence that family tension caused by the appellant was an aggravating
- feature of the offending. :
Conviction Appeal
Ground 1

arises under this ground.



Ground 2 .
~ [4] This ground a]leges that the appellant was prejudlced in his defence when the trial
- Judge dLrected the assessors on atternpted rape without any prior notice of the charge of
attempted rape during the trial. The appellant g1ves no parncula:cs of the preJud1ce that
" was cansed to lus defence by the trial Judge s decision to put the attempted rape to the
8sSessOrs. Sectmn l6l of the Criminal Procedure Decree provides for a conviction for
.an attempt,p even when an accused is not charged with an atterpt. In this case, the
- appellant does not contend that he could not have been convicted for attempted rape.
A.“Hils contention is that he was prejudiced in his defence when he receiVed no notice -
before the close of the evidence that attempted rape was going to be put to the
assessors. Whether there should be a notice given to an accused that a charge of attempt
is going to be put to the assessors as an alternative to the substantive charge is a
question of law alone. The question of whether the appellant was pl‘ejudiced by the lack
of notice is a question of mixed law and fact. In the present case, the offence of
attempted rape Was raised for the first time in the sﬁmming up and without any prior

notice to the appellant. This ground is arguable.

Ground 3 .
[5] This ground contends thaf the complai_nant"s evidence does not support an attempted
rape charge because in her evidence she did not say the e,ppellant was unsuccessful
- when he tried to penetrate her vagina with his fingers. The evidence of the complainant
was that the appellant touched her vagina and she felt pain. The medical evidence was
inconclusive-af peﬁetration because the victim’s hymen was intact. For these reasons,
- the trial judge convicted the appellaﬁt for attempted rape because there Wes a
reasonable doubt as to element of penetration required for rape This ground is not

~arguable. -

Grcun‘d 4
[6]  This ground is misconceived and not arguable. The law clearly permits conwctmn for

attempted rape When the charge is rape.



Sentence Appeal
Ground 1 , _
[71 In his sentencmg remarks the tnal Judge clearly- took into account the appellant s

previous good character asa mltlgatmg factor. The appellant’s prevmus good character
was the only compelling mitigating factor.- The Ieamed trial Judge gave a discount of 2
years for the appellant S previous good character and his personal mrcumstances

; Proper we1ght was glven to the rn1t1gat1ng factors. This ground is not arguable

Ground 2 o _ ‘
[8] Tension caused to a family from commission of an offence is arguably not an
aggravating factor. Whether the alleged error prejudiced the appéllant from receiving a

lesser sentence is a matter for the Full Court to consider.

_Result

[9] Leaveto appeal against conviction is granted on ground 2 only.

[10] Leave to appeal against sentence is granted.
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