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Basnavake, JA
[1] I agree with the reasoning and conclusion of Dayaratne, JA
CC W JA
[2] | agree with the reasoning and conclusion of Dayaratne, JA,

Davaratne, JA

[3]

Judgment of the High Court and the two appeals

The judgment that is being challenged in this court is that of the High Count of Suva
dated 27.06.2018. There are two appeals before this Court. Civil Appeal No. ABU 0072
of 2018 has been filed by the Defendants in the High Coun (the Director of Lands, the
Registrar of Titles and the Attorney General of Fiji respectively). The Cross Appeal
bearing Civil Appeal No, ABU D085 of 2018 has been filed by the Plaintif in the High
Court (Patrick Paul). The two separale appeals are in respect of the two separate issues
that came up for determination in the High Court. At the hearing before ys, they were
consolidated and taken up together. Therefore, there will he one Judgment and in this
Judgment, 1 will first deal with the appeal filed by the Defendants in the High Court and

secondly deal with the cross appeal of the Plaintiff in that case,
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[6]

[7]
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[9]

The Case before the High Court

The land in question was foreshore land and had been leased 1o a Company by the name of
Kilowen Fiji Limited (hereinafter referred o as the “Company’) under Crown Lease
bearing No. 13569 and thereafier the Company montgaged it to Patrick Paul (Plaintiff) as
security for monies obtained from him, The maortgage had been executed with the consent
of the Director of Lands (1= Defendant), as required by Section 13 of the State Lands Act

The Company fell in to arrears of lease rent and the |* Defendant had given notice of re-
entry in terms of Section 105 (1) of the Property Law Act. Subsequently the Company had
been served with Notice under Section 57 of the Land Transfer Act and thereafter the

Crown Lease was cancelled. The Plaintiff states that no notice was given to him,

The Plaintiff commenced proceedings in the High Court against the Defendants and he
complained of two issues. Firstly, that the cancellation ot the Crown Lease over which he
enjoyed rights as a mortgagee, by the 1" and 2 Defendants was o violation of Section 4(2)
of the State Lands Act. This was on the basis that the 19 Respondent had not obtained his
written consent prior to such cancellation as required therein. Secondly, he complained
that the 2™ Defendant had failed to give him notice as required under Scction 57 of the

Land Transfer Act prior to cancellation of the Crown Lease.

Accordingly he sought declarations that the cancellation of the Crawn Lease and Mortgage
was illegal and void, declaration that the Crown Lease remains current. general damages

and costs.

The Defendants took up the position that there was no requirement to obtain the written
consent of the Plaintiff since Section 4(2) of the State Lands Act did not apply and also
took up the position that notice as envisaged under Section 57 of the Land Transfer Act

had been given to him,

After trial, the learned High Court Judge held:
*  With regard to the first issue - that the cancellation of the Lease and its registration

Was contrary to Section 4(2) of the State Lands Act and therefore il gal and void,



*  With regard to the sccond issue - that the Plainti{T had notice of cancellation and an
opporlunity to pay arrears of rental,

[10] The claim for damages had been declined on the basis that no evidence was led in that
regard,

Civil Appeal No. ABU.0072 of 2018
The Appeal of the Director of Lands, the Registrar of Titles and the Attorney General of Fiji

[11] This Appeal is with regard to the determination of the learned Hi gh Court judge on the first
issue, namely that the cancellation of the Crown Lease and its registration was contrary to
Section 4(2) of the State Lands Act and therefore illegal and void. The Defendants in the
High Court will hereinafter be referred to as the *Appellants’ and the Plaintiff will be
relerred to as the *Respondent”.

The Appellants have raised six grounds of appeal. They are as follows:

. That the Learned Trial Judge erved in law in finding in
paragraph 9 of the Judgment that seciion 4 72) of the Stare
Lands Act 1945 applies 1o state leases when it only applies
cases of compulsory acquisition of estates in foe stmpledand
with certificares of title,

2. That the Learned Trial Judge erred in law and in fact in
finding in paragraph 9 of the Judgment thar the First
Defendant fnow First Appellant) was subject to section 4¢2)
of the State Lands Act 1945 when the First Defendant direcred
the Second Defendant (now Second Appellant) fo cancel
Crown Lease No. 13360,

3. That the Learned Trial Judge erred in law and in faci in
finding in pavagraph 18 of the Judgment that the primary
ohligation of the First Defendant (now First Appellant) wes io
obtain the Plaintifi"s fnow Respondent's) writien consent for
the cancellation of Crown Lease No, 13369 when the First
Defendant (now First Appellant) ix not legaily reguived o
obtain such consent fram the encumbrancee of a crown lease.



[12]

4. That the Learned Trial Judee evved in law and in fact in
Jinding in paragraph Y of the Judgment and further doclaring
that the cancellaiion of Crown Lease No, 13369 by the First
Defendant (now First Appellant) and the registration by the
Second Defendant trow Second Appellanrh af the cancellarion
af Crown Lease No. 13569 is iilegal and void when there iy no
legal reguirement for the First Defendamt  (mow  First
Appellant) to ohtain such consent from the encumbrancee af a
crenvn feave,

3, That the Learned Trial Judge erred in low and in fact in
Sfinding in paragraph 18 of the Judgment that the cancellation
of Crown Lease No, 13369 by the First Dejfendant (row First
Appellant) was in contravention of section 4(2) of the Siate
Lands Act 1943 when section 4f2} does not apply 1o
cancellation of crown leases but to coves of compulsory
acquisition of estates in fee simple.

6. That the Learned Trial Judge erred in law and in fact in
declaring that the Defendanis (now Appellanis) are o pay the
Plaintiff (mow Respordent) costs swmmarily assessed in the
sum af $1250."

The MNature of the Land

Although six grounds of appeal have been raised, the issue that is central to them all is as
to whether the provisions contained in Section 4(2) of the State Lands Act are applicable
in respect of the said Crown Lease. It was contended by learned counsel for the
Appellants that Section 4(2) has no application since the land that was leased out was
foreshore land (thus coming within the definition of *State Land” in terms of Section 2
thereof) and that the land was not land that had been acquired by the State and registered
in the name of the Director of Lands. Tt was further submitted that upon the registration
of the Crown Lease, in terms of Section 21 of the Land Transfer Act 1971, the Company
becomes the registered “proprietor® and hence the land does not have the character of

‘land registered In the name of the Divector of Lands” as found in that Section.
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[14]

[15]

| will now consider as to whether there is merit in this argument, There is no contest
between the parties that the land is foreshore land. The first appellant acting for and on
behalfl of the State leased the land 1o the Company. He was able to give the land on lease
because the land was subject to the control of the State. Therefore, there can be no doulst
that it is State land by virtue of the definition contained in Section 2 of the Stawe Lands
Act. It is ¢lear that consequent to the execution and registration of the said Crown Lease,
the 1* Appellant became the registered Lessor and the Company became the registered
Lessee. Needless to say, the title to the land does not pass to the Company (Lessee) and
the 1 Appellant (Lessor) will at all times retain title of the land on behalf of the State
subject to the leasehold rights of the Lessee. This position s consonant with the
provisions contained In Section 21 of the Land Transfer Act which deals with

*Registration of instruments of title'.

This logical sequence finds statutory support in Section 11 and 12 (2) of the State Lands
Act,

Section || states that:
“Any lease or licenve in respect of land under the provisions of the
Act shall be made out from and in the name of the Director of Lands
on behalf of the Crown, and such lease or license shall be execured by
the person then holding affice of Director of Lands as lessor or
licensor, and the person for the time being holding the office af
Direcior of Landy shall, while he holds such office, be deemed the

lessor or licensor of such lease or license ™,
Section 12(2) states that;

“When o lease made wunder the provisions of this Act has heen
registered, it shall be subfect to the provisions of the Land Transfer
Act 1971, 5o far as the same are not inconsistent with this Act in the
same manner as if such lease had been made under that Act and shall
be dealt with in a like manner as a lease so made ™

In the case of Proline Boating Company Ltd v Director of Lands [2003] FICA 39
Misc, Action 39A.2011 (17 May 2013) cited by the Respondent, Calanchini P has

recognized the role of the Director of Lands as Lessor of Crown Leases in terms of the

provisions contained in Section 11,
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[19]

Therefore, the position taken up by the learned counsel for Appellants that the land
concerned was not registered in the name of the 1* Appellant has to necessarily fail. In
order to support her position that the land was not registered in the name of the 17
Appellant, the learned counsel for the Appellants submitted that after the registration of
the Crown Lease, the Company is registered as the ‘propriefor’ of the land. This
argument too has to fail in the light of the analysis made by me above, Nevertheless, for
sake of completeness, | would like to refer to the interpretation Section contained in the
Land Transfer Act in order to demonstrate the fallacy of the said proposition, According
to Section 2, ‘proprietor’ means “the registered proprietor of land, or of any estate or
interest therein™, whilst “lessee’ means “the proprieior of a lease or subfease . “Lessor’
is defined as “mroprictor of the land leased and includes o sub-lessor”.  Thus, the
Company as lessee, becomes the proprietor af the lease and not proprietor of the land.
The proprictor af the land leased is the 1* Appellant {Director of Lands) because he is
the lessor,

Does the land come within the deseription contained in Section 4(2)7

Having arrived at the above conclusion, it will now be necessary to consider as o
whether the provisions contained in Section 4(2) of the State Lands Act will apply in
respect of the land that was leased out. This is the main issue as far as this appeal is

congerned.

Having analyzed the provisions contained in Section 4(2), the learned counsel for the
Respondent submitted that the land comes within the description contained in the second

limb of Section 4 (2) and thus subject to the condition laid down in the proviso.

Section 4(2) reads as follows;

"Notwithstanding anything comtained in the Land Transfer Act, upon
the regisiration of any transfer of land fo the Director of Lands for
and on behalf of the Crown, or in respect of any land which is
registered in the name of the Director of Lands for and on behalf of
the Crown, the Registrar of Titles shall, if directed in writing by the
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[22]

[23]

Director of Lands, cancel, either in whole or in part, the title in
respect of such land, provided that, in respect of any title against
which are registered any encumbrances, no such direction shall be
given, without the written consent of the encumbrancee.” (emphasis
ailded)

A close study of this Section makes it clear that it makes reference to two types of lands.
The first category would be “the lands that are wransferred and registered in the name of
the Director of Lands on behalf of the State’ and the second category is “any land which
is registered in the name of the Director of Lands for and on behalf of the Crown® The
analysis made by me herein before, would make it elear that the land in question falls
within the second category. Therefore, the provisions contained in Section 4(2) would

invariably become applicable to the said Crown Lease,
Requirement to obtain consent of Respondent

A morigage had been registered in the name of the Respondent and this was admitted]y
with the consent of the 1 Appellant. Thus the Respondent is an ‘encumbrancee ' as
envisaged under the proviso to Section 4(2) and hence it was imperative for the ¥
Appellant to have obtained his written consent before he directed the 2 Appellant to

cancel the lepse,

It is important here to note that the legislatre in its wisdom has included such provision
in order to ensure that the legal rights of a person who has an interest in such lands are
not violated. The constraint imposed on the |* Appellant is to enable an *encumbrancee’
to avail of any legal/administrative remedics if considered necessary, prior to a decision

adverse to his'her interests 1s taken.

Determination

In view of the matters as discussed by me above, | agree with the determination of the
learned High Count judge that the cancellation of the Crown Lease by the st Appellant
and its registration by the 2" Respondent was illegal and void, since they had acted in
violation of Section 4(2) of the State Lands Act.



[24]  1therefore, affirm the judgment of the leamed High Court Judge and dismiss this Appeal.

Civil Appeal No. ABU D085 of 2018
The Cross Appeal filed by Patrick Paul

[2%]  This cross appeal is with regard to the determination of the learmed High Court judge on
the second issue, namely that the Plaintiff had notice and an opportunity to pay the
arrears of rental. The Plaintiff in the High Court will hereinafter be referred to as the

*Appellant” and the Defendants will be referred to as the 'Respondents™

[26]  The grounds of appeal raised by the Appellant in the Cross Appeal are;
Ground 1

That the Learned Judge erved in law and in fact in his findings on the
second issue and particularly at paragraph 17 of the judgment that
service of Notice under Section 57{a) and (b} of the Land Transfer dct
an Plaintiff's lawyers B Patel & Co wars deemed fo be Notice served
an Plaintiff.

Grounds two and three

That the learned Trial Judge erred in law and fact and in failing 1o
give weight to the evidence of Deputy Registrar of Titles, specifically
to her admissions that Plaintiff’s address was specified in the
Morigage document and Noilce served on R Parel & Co, purported]y
under Section 37 fa) and (h) was complerely defective,

[27]  The second issue the Appellant had taken up in the High Court was that prior to re-entry
it was incumbent on the 2™ Respondent to serve a notice on him to pay the arrears of rent
in terms of Section 57 of the Land Transfer Act. The position of the Appellant was that

the 2 Respondent had not given him such notice.

[28]  Although the Appellant has spelt out three grounds of appeal. a perusal of the three
grounds clearly indicate that they are intrinsically interwoven. Therefore, | will deal with

all grounds together.



Requirement to give notice

[29] In order to determine this issue, it is necessary o carelully examine Section 57 of the

Land Transfer Act. It reads as follows;

“The Registrar, upon proof to his or her savisfaction of fowful re-
entry and recovery of possession by a lessor either by process of law
or in confarmity with the provisions for re-eniry contained or tmplied
in the lease, shall cancel the original of such lease and enter a
memaorial to that effect in the register, and the estale of the lessee in
such land shall thereupon determing but withow releasing the lessec
from his or her liahifity in respect af the breach of any covenant in
such lease expressed or implicd, and the Registrar shall cancel the
duplicate of such lease if delivered up to him ov her for that purpose.
provided thai

fa) where the right of re-entry is based upon the non-payment of
rent only, the Registrar shall, where any person other than the
fessee has a registered interest in the lease, give notice o such
ather person at his or her address appearing in the register o
pay the rent arrear ond, if the same is paid within one monih
from the date of the said notice, then the Registrar shall not
cancel the original or duplicate of such lease; and

{b) wmless the re-entry and recovery of poysession have been by
Jormal process of law, the Registrar shall reguire notice of
application to register the same to be served on all persons
interested under the lease, or, failing such notice, shall give ai
least one calendar months' notice of the application by
publication in the Gazefte and in one newspaper published
and circulating in Fiji before making any emtry in the
register.”

[30] A perusal of this Section makes it clear that the notice requirement arises under two
siluations. Sub section (a) relates to situations where the default is limited to non-
payment of rent and in such situations ‘any person other than the lessee wha has a
regisiered inferest’ has to be served with notice so that such person can come forward
and pay the arrears. Sub section (b) is where notice has 1o be given o ‘all persons who
have an interest in the land’ in situations where re-entry was other than through a formal
process of law, In Lieu of such notice, a gazette notilication or a paper advertisement has

to be published.
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[31]

[32]

[33)

[34]

It is admitted that the Company had failed to pay lease rentals and it is also admitted that
amortgage has been registered in favour of the Appellant. Thus he falls in wo the category
of ‘any person other than the lessee who has a registered interest in the fease " as well as
all persons interested wnder the leave’ as found in Section 37 (a) and (b) respectively
and there is no doubt that he was a person who was statutorily entitled to receive a notice

from the 2™ Respondent.

There cannot be any ambiguity on this issue and the case of Forum Hotels Ltd v Native
Land Trust Board [2013] FICA 24 cited by the Appellant supports this position. It was

held in that case that a cancellation which had been effected by the Registrar of Titles

without notice being given in terms of Section 57 (b) was not valid and hence bad in law.

Was the Appellant given notice?

The Respondents had taken up the position in their pleadings that notice has been sent, It
however transpired in evidence that the notice had infact been sent to R Patel & Co., the
lawyers who had acted for the Appellant at the time of the mortgage. The position of the
learned counsel for the Respondents was that adequate notice was given to the Appellant

and that the learned High Court judge has come to a correct conclusion.

The witness called by the Respondents had explained in evidence that the notice had been
sent to the law firm since the Lease has been lodged by them and because the Appellant
had an overscas address. It has also been admitted by the witness that it was the
Appellant who was the mortgagee and not the law firm and also that no attempt was
made (o serve it on the Appellant or to find out from the law firm if they were still acting
on behalf of the Appellant. The witness has further accepted that no steps were taken to
publish an advertisement in terms of Section 57 (h) and that the notice sent to the law
firm was completely defective. The leamed counsel for the Appellant in her submissions
referred to the evidence given by this witness and in her written submissions the portions
of the transcript have been reproduced. Even the learned High Court judge has
reproduced this evidence in his judgment. Since | have summarized that evidence, | do

not consider it necessary for me to reproduce that evidence here.

11,



[35]

[36]

[37]

[3%]

A perusal of the judgment makes it clear that the learned High Court judge had aken in to
consideration the evidence of this witness pertaining to the manner in which the notice
was sent. It appears that he has taken the view that the receipt of notice by the law firm

and their response thereto, amounted to the Appellant receiving nofice and hence
concluded that the Appellant had notice.

Manner of giving notice

Since | have already concluded that the sending of a notice is mandatory, the question this
court now has to decide is as to whether there has been sufficient compliance with
Section 57 or whether the judgment of the learned High Court judge has to be set aside
on the basis that there has not been sufficient compliance by the 2 Respondent of the
statutory requirements. The leamed counsel for the Appellant submitted that if the statute

spells out the manner of service, one cannot deviate from such procedure.

Section 37(a) spells out as to whom the notice must be sent and also stipulates the manner
in which the notice is to be sent. The notice has to be sent to such person ‘at his or her
address appearing in the register’. Further, Section 176 of the Land Transfer Act also
spells out the manner in which notices under the Act are to be served. That too states that
notices are to be served ‘io that person af his or her addrvess’ Thus it is clear that in
sending out a notice, this procedure has to be followed. However, in arriving at a

conclusion. this court must invariably consider the circumstances peculiar to this case,

The response of the law firm on behalf of the Appellant

It is admitted that consequent to the notice being sent, the law firm responded within the
one month period. The letter said “Kindly mote that we ave arranging for the alleged
arrears of renial to be paid by ouwr client in order 1o ensure that there is no cancellation
af our client’s Lease. We wundersiand that owr client has wntil 14" November 2012 to

make this payment” and concluded by stating " We will shortly forward o you the receipt

12,



[39]

of payment ", This was clear and unequivocal evidence that the Appellant infact had

notice and that he had acted in pursuance of such notice.

It must be emphasized here that this is not a case where notice was not sent at all. Notice
was sent but it has been sent to the law firm instead of serving it personally on the

Appellant. In the case of Forum Hotels Ltd v Native Land Trust Board [2013] FICA
24 cited by the Appellant, no notice had been given at all under Section 57 of the Land

Transfer Act and the Registrar of Titles had relied on the notice given 1o the lessee under
Section 105 of the Property Law Act. Whilst this case supports the position that notice
must be given under Section 57, the facts of that case can be distinguished from the facts

of this case and therefore, would not aid us in arriving at our decision,

Determination

[40]  The purpose of notice is to bring to the attention of the party that has an interest in the

[41]

property that the lease is to be cancelled and to afford him an epportunity to pay the
arrears of |ease rental and avoid cancellation of the lease. The intention of the legislature
no doubt was to avoid any arbitrary conduct on the part of officers of the State and ensure
that rules of natural justice prevailed. In this case, notwithstanding the absence of strict
compliance on the part of the 2" Respondent, there was sulTicient compliance. The
ultimate objective of making the Appellant aware of the impending step and alTording
him an opportunity to pay the arrears was achieved. The contents of the law firm's letter
confirms that the Appellant had acted pursuant to the notice and had given them
instructions, The law firm indicated that steps were being taken by the Respondent to pay

the arrears, However, for reasons best known to him he has not taken steps 1o do so.
Taking all circumstances in to consideration, it is ¢lear that no prejudice has been caused

to the Appellant by the failure of the 2™ Respondent to serve notice personally on him.
This court is therefore not inclined to allow the appeal.
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Order
Both Appeals are accordingly dismissed. No costs.

Hon. Justice F. Basnavake

JUSTICE QF

Hon, Justice S, Lecamwasam
JUST L OF APPEAL

e
"

Hon, Julﬁ;‘e‘i"—j—,ﬁﬁ i

JUSTICE OF APPEAL
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