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Danntn!; • . IA 

Chllrgt·~ IIgainu the Appdlanl in Ihe lIigh Court 

[31 The Appellant was charg~ in the High Court with t"u counlS of rape contmry 10 

Seclion 207 (I) (2) (a) Of lh'" Crimes Act 2009. At ~ ",nd orlbe prosa:ution case. 

an application of no case to answer .... 'lIS made on txhalf oflhe Appellant regarding 

the second coun!. On the: basis lhat no ",vidlme .. has bcrn led regard;n!; Ihe scoond 

count. the leam~ High Coon Judg'" found the Appellant nol guilt) on thaI coonl 

purstl.lrltlo Section 231(1) of lit.., Crimil\lll I'rocedure ACI 2009. At the conelw;ion 

of the trial Ih", Assessors retom",d a unanimous opinion of guilty and thc kamo:d 

trial jodge cOllcurnng 'Ii lh the said opinion of thc A,'oessol'll. eom'iet~ the 

Appelbllll of lbe first count of rape and lal"'T sentenced him to 12 years and 9 

months imprisonment with a non-parole period of 10 ~'rnrs imprisonml'n!. 

Application for lent' to apDu l 

[41 The Appellant IilOO a timd) application for le."'~ to appeal againsttbe con\'iction 

and smlence sening 001 .:ight groundos of appeal against tbe cOII';ctioo and three 

groonds ofappca[ agaio~t Ihe sentenc",. 

lSI llaving heard th", said application for leave 10 appeal. the learned single judge had 

granted Jea"", in ~pcct of on[y one ground of appeal in rcs~t ofthc conviction. 

namely ground 2 and refosed 10 grant lea''<' to appeal in respect oflhe sentence. 

H.fnf ... ~d noticf of II Ppu l 

[6] n.c Appellanl lhereafto:r filed a 'O'r\('wcd nolice of appeal and applicalion for 

[.:a,c 10 appeal against In., cOlwicriop and s.:ntrn .. "'-. The said NOlJCC (which bears 

lh'" date Stamp 17 March 2021 orlbe Coon of Appeal). contained ",ight grounds of 

appeal in """pecl of the eon\;elion and four grounds of appeal rcgardin¥ the 

scntene", . 

[7] I lirld \hallhc grounds SCI OUi thc:rein arc not idcruical to the grounds thaI had beo:n 

SCI out in Ih", timely application for ]"'u'o: to appeal. I will not ,elllure to ",~aminc 
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the differrnce:; hoo-re siT'lCl." it becomes unflC(:essary in vie\\ of the position taken up 

by the learned oounscl for the Appellant at tbe hearing of this appeal as \.1111 be 

referred to hereinafter. 

[8) In thc Written Submissions filed on behalf of the Appellant (\.Ihieh hears the dale 

stamp 17 March 2021 ofthc Court of Al'po: .. l) submissions hal'C been made only 

in rcspi'(:1 of one ground of appeal , namel> ground 2 as contained in the lea,'e to 

appeal application in respect of the comiction on "hich the singlc judge granted 

l"aH-. No submissions whatsoever have been made in respect of any of the 

grounds urged in respt.'C1 of tbe scntence. 

Cla rifKa tion marding grnund, or a pptal 

[9[ In view of the abo,c. at the hearing before us.. darifieation "as sought from th" 

learned counscl fnr the Appellant as to what his position \.Ill:> \.Iilh regard to the 

ground~ nf appeal in respect of both conl'ietion and semence. He informed coun 

that he "as rel)ing only on the ground of appeal in respect of IIhieh !he single 

judge had gronted lea'·e. 1l1llm:l) ground 2 as contained in the application for lca"c 

to appeal. He funh<:r stal~'<I that be \.IllS not canvassing lhe sentence. lIis position 

was that the sentence is of no eOruoe<jllCoce in !he eVC1l! this coun d~idcs to grant 

leave on ground 2 and al1o" the appeal. He further submined that if the appo:al is 

allowed. the ~a~e will either have 10 be sent back for fe-trial or the appellant 

acquined. In ,iew of the submissiOnll made by learned. counsel for the Appellant, 

this court will nol consider the application for lcal"e reganllng the scnteT'lCl." and 

treat it as abandootd. 

[IO[ On thai premise. the learned counsel fnr the Appellanl made brief oral submissiQfls 

regarding the sole ground o f appeal and said mat he \.I\)uld be relying 011 the 

wrinen 511bmissionll that had already bem filed on ht:half of t~ Appdlanl. 

!.earned Counsel for the Sl3le also made brief oml slllHnis$ions ~nd said thaI he re

iterates the submissions oonlained in his written submissions. 

[11] Before [ deal lI' ith the ground of appeal and t~ ~ubmissions (If counsel. I will 

hriefh ad\'en In the evidence thaI was led 01 the trial in lhe High Coun. 
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bidl"nff I~ at Iht High Court tri.I 

r 121 lbe pl'05eCution led the e~idencc of the complainant. ber molher and the doI:tor 

who had examined the complainant. TM Appellant gave evidence and also called 

another ",ilnc'sS. 

[131 The complainant was 17 years old at the time of the incident (15 May 2013) and 

testified that she had go .... to thc family cassava planlalion around 7.30 in the 

morning of the day in question. Around 9 am ..... hilst she was weeding. she had 

rtCcived a blo" on her face and the eane knife she had was grnbbed by squeezing 

her hand. She had been threatened thaI ho>r neck would be 'chopped' if she 

shouted. lbe Appellant was a n:lati,c and she recognized him as the assailant. She 

IIad met him on the way to ~ cassava plantation that morning and in fact the 

Appellant had spoken to her. Hc had thereafter punched her thighs scvernl times 

and a.~ result shc had fallen down. He tru.'1l forcibly look off her skirt and 

undeT}!:atmenlS and had sexual intercoul"SC wi th her. 

[1"1 This cnoounter had lasted around two to three minutes. He had thereafter left the: 

scene "hilst she went home h.ii~ing cleaned herself at the oearb) creek. Having 

gone borne she had narrated the incident to hl.T mother. lIer grandfather had then 

telephoned the Police and she tog.;thcr with ber mother had gone and made a 

stalement to the Police. She lw1 been examilK'd by a doctor the same day. Since 

the Appellant had taken up the defence of alibi, in cross examination it was 

sussested 10 her thaI ;t was not the Appellant who had committed the ~ct of rope 

but she c3Icgorically stat",d that it was him and thaI she clearly recognilCd lIim. As 

s1.>Ch there is no doubt about his identity. 

(15] The ncxt "itncss was her mother "00 falls in to the category of a ·r«cnt 

complaint ,,~tncss' . In her e,·idcncc she: explained that the complainant had 

narrated the incident to ber upon ",aching home soon after the incident The 

complainant had told h.,.. that it was the Appellant who had raped hel". 1bc wit1lCSS 

had noticed that th", complainant had a black eye and rcd!less of the thighs. lbi~ 

"itnC5~ was not cross·examint:d br the defence. 
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116] The doctor .... 110 had e:'lamined the romplainalll in the: afto:moon of the same day 

tcstified thcreaft<r. She oonfinned that there wert bruises near the e)'e and on the: 

thigh, With regard to vaginall':'Iamination, she testified Ihat thl're were no bruises 

but the: hymen was not intact, Then: Wo:TII jllst two questions put to her in CTOSS

eJUIIllination, answcrs to VI'hieh had no impal.!t on her cvidence-in-chief, 

117] The Appellant pvc evidence and too\: up the defence ofalibi. 11< admitted that he 

wa.'l related to the complainant and that he bad met and spoken to the complainant 

that morninl: Vlben she was on her way to Ihll cassava plantation. III' knew that the 

complainant WI\S going to the planllltion alone, I1is position WI\S lhat after he mel 

the complainant. he had gone 10 hunt for pi£5 VI;\l1 a f('w other males and that he 

was out the .... hole day with them and returned home only late in lhe c\ening, 

118J He was cross-examined in detail .... ;Ih I'Csard to the alleged episode of pig hunting 

and he admined thaI ull others who went with him were on Ilorseback whilst he 

was on foot , During the journey there had been quile a distan<:e bc:twec:n him and 

the: otbc:rs and they had later met at the top o f the hill and di$perscd in order 10 

bunt the pigs. 

119] The defence caJled another wilne$S, a Jll."nOn who is said to 1!a\'C been associated 

with the AppclllUlt and others in IhI' alleged pig hunting expedition. lie ~id lhat rn: 
along with the Appellant and others had gone pig hunting thaI Ua) and that the 

Appellant had walked whilst the)' wenl on horseback. lie maintained thaI the 

accU5Cd was with them till afternoon although tberc: VI'a'J a distance between the 

Appo'lIanl and the others during the journey srn.c: he WllS walking. 

The so le ground of _(meal 

[20] The sole groWld of appeal to be considered by this COlin is as follo",§; 

7hDt 1M fearned friafjudg~ ~"ed In fUM and infocl in not direcling hirmeifwhen 

finding Ihm IhI! t "I,u,nu of fhe comp/alnun/ WID' credible when he failed 10 

consider tOOl theft' were ... ",erai inL·"rui5lencie,· in her I!\'idence in C"url, 

compared 10 the informalion fhat she $:a,'e 10 lhe palice on.:llhal she gID'e 10 the 
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medical dot;ltN. Fai/IIF" 10 direci himstf/ an pr .... -;ous incOllSi51"nl s/a/eftU'nI in 1M 

/aw of 1M comp/umanl caused sub$wnlial miscarriag" ofjusllet' 

[211 In considering thi s ground. it is important 10 first pay attention 10 whot !he learned 

single judge. "00 considered the application for leave \0 appeal, had observed in 

his ruling. Ill' stato:s that ',he apptl/un' Irus not Sf't OMt tlr" nlltu,,, of th" 

;"eo"561"nt slllle"",,,ts ,Ir", W ~;ng r"f..,.nd to in 'his 1{round of opptol and has 

"'10"" fo rmM/a/i"s: 110" g rou"d stuled Ilral d"tails ... o uld b" g;o~" .. 'Ire .. the CtIJ" 
record U 1l1'ai/abl,' (emphasis added), 

122J In deeiding 10 gnmllea\'e he obscrves that 'i"/M summing up of,he framed trial 

judge IMre is ''try liff/e .... fe'ence /{J incoruislem statemerllS af,he "ielim and 

therefore I .. 'auld I,,"IV! ;1 10 110 .. f MII court 10 NJIUiIJ", 'his ground ... It ,,, tht 

enlirety of .. o'id .. nu is l"'ai/ubl .. and I ,.'ould grant '"mY! on Ihis ground> 

(emphasis lidded). 

123J In this court, the Appellant has Ulkm up the position thai there were seven 

incon.si~"tmCies between the complainant's police statement and evidence given at 

the triaL These instances have bem set out in his written submissions IlIld it is 

therefore necessary to consider as to "hatthesc alleged inconsistencia are, They 

are as follows; 

(i) the Complainant had said in her evidence that 'SM mt'l the Appellant on 

he, way /0 the farm and fhe Appellant had ulso grttfed her u-ilh good 

nwrning ' "hcrcas in her statemellt to !he poliC(: 'she did no' mention 

IhaltM Appel/ani gr .. tt~d her good morning', 

(ii) the CQmplainant in her smtcmcnt to the poliC(: 'had Slaled IOO{ {he 

Appellant had ki"ud her, hod lifted h .. r top and j(mdltd her breasts 

and IQut;Md he, [N1I'ale purls· but in her evidence 'did not "",ntian 

anything about the uller.:ed acts of lhe Appel/ant ', 

(iii) the complainant wilen asked as to what happened ufter the act of 

sexwol intercourse had s.aid in her ",vidence 'j could .u., shout beeuu ... e 

6 



he IhreoIened me Ire W(l.)' U" I(!p oj me jar 2 to J mi"uIeS u/ier Ihal I 

did" / knoW' '",he" he ,,'em /0 after a .. hill' I calM do .. " /v 1M neruh) 

crl'eIi I cleo"ed myself I ... e", home. The ... hole lhing Ihm htJppe"ed If! 

me 1 laId my mollrer ' ""hercas in the Slatemt'llt made to the police she 

had said thai ~ was another IIt1 ofmpe aller the fiJ"5lact, 

(iv) the complainant in her statement to the police had stated that after the 

alleged incident. '1M Appel/ani had zipped his pont,,' and left for 1M 

"illage' whereas in her evidence staled that' He went away 1 did nol 

know .. here he ,,'PnIIO 1 " '0.\" sliIIlying Ihl'rt', 

(v) that lhe complainant in her statement to the police had stated that she 

looked for her panty and shorts Wt she could DOl locate bul in her 

evidence she did DOl mention any lhing about lin panty and shorts. 

(\'i) th", complainant ",hen asked about the cane knife had said that 'He 

/QuI:. 1M cane knife and rh"afened 1M PUI on my neck Ire said /fyoll 

,,/u)U1 1 will chop )'Ollr ned:' but in her statement to the police she had 

11<)1 said about the Appellant pJacin~ the knife on her ncd:, 

(vii) the complainant had said in her evidence that as soon as the penis was 

inserted in her vagina. she fdt blood. coming out but the doctor who 

e"amine<! hn had Slated that tbt:re wen: DO bruises 011 the \1Igina. 

(24] It is sdtled law lhat incon.~istcocies in evidence can lake the form of II 

contmdietion OT an omission IUld that such contmdictioo or omission can be 

between a pre\'ious sworn statement and evidence at the trial or between D 

previOU!l unsworn statement and the evidence given at the trial. lnoonsistcllCies 

may be manifest in the testimony of a wi\neS!l persc or interse the testimony of 

!Ie'o'cTIlI v.ilne5scs, 

[25] If sl.ICh contradiction or omission IS to be treated 115 an inconsistency, it is 

impemti~c that such posi tion is put to the .... itllCss during cross c"amination. It is 

only then that the witness is afforded the opportunity of c"plaining the reasons for 
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such contradiction or omission and the assessors and the trial judge are in tum ablc 

to consider as 10 whether thc explanation is acceptablc. These a5pC'cts wo:re deall 

",ith in thc CllseS of Gvan Singh l ' K ( 1963) 9 FLR pl05 wu.l.JMl'di<h",ar Singh 

ud a nothf( v H (1962) 8 FLR p159. 

[26J The lcamcd state counsel in his wrillen as .... ell as oral $Ubmissions highlighted 

thai out of the $e"en instances mentioned b) the Appellant. only on 0fJI:' occasion 

bas the complainant been cross-cxamilled regarding such inconsisu:.ncy. That is 

regarding her failure to sa) in the policc statemcnt mallrn: dog:'! of me Appellant 

wcre presenl 111 the scene wbcre sbe "'·us raped. The qucstion in cross examination 

was 'You also don'f "cull ueing UIIY dOj!J ... ·ifh him? ' To I>.hich she replied 'the 

thgs ... ere there' and admined Ihlll she had not stated that in her polkc statement 

(at page 246 ofllle court record). 

[27] 1m: leamed stale counsel further submitted that lhe resl o f the instanco:s that hale 

been pointed OUI cannOI be trealed as inconsistcncies. This was on Ihe basis thai 

they were never raised during the cross examination of the complainant and as 

soch ne,er highlighted as inconsistencies at the trial. It is imponanl 10 bear in 

mind thai throughout the trial the Appellant was represmted by counsel who had 

the benefit of perusing the police statement as well as obtaining instructions from 

the Appellant. 

!2R} 11 is clear tlult thc so called inconsislencies have for the fim time been poinled out 

in the wrinen submissions filed in this court and learned counsel for the Appdlant 

agreed mat it was so. TlIe \lcry purpose of cross--<xamination is to lest the 

trothfulncS5 and ,redibiiity of a witno;oss and if thaI opportunity is not made use of. 

onc cannol be hcard 10 complain laler. 

[29J This coun has on many occasions emphasized !he importance of con~ideriug as to 

who:theT the wiUlC"SS has been afforded an opportunity of explaining the reasons for 

an) incoosistt'ncies. 

[301 It is very rarel)' that onc does not lind inconsistencies in evidl"1lCc gll'en by 

witnesses and in the case of Rharwlldll Rhoginhbai Hirjihha1 , . S tlllr of Gujarat 
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(1983) SCC 217. which has often been dted h), this court, the Supreme Court of 

India explained in lucid terms, why inconsistcllCics or di5(:re pan~ies as they may 

be called, occur and their effect. Thakkar J stated: 'We do 001 consider il 

oppropriale or permiS!''''e /Q enler upon a reappraisal or reuppreciation O/Iitt 

e,'icitnee in lhe contexl 0/ the minor discrepancies painswkingly highlight/'d by 

learned counsel/or the appdlunt. o.oer milch imporlunc~ cannal be aI/ached to 

minor discrepancies, The reasons are ob,·/ous' and wem on to identify them. lie 

58id '77.e JXIl"ers 0/ ohUn'Uli.m differ from person It) person. Whal one may 

nolice ano/Mr may IfQ/ An abject or ml}wurwnl mighl emboss its image un one 

person's mind, wMrellS II might go unnoticed an Ihe pari 0/ MotMr, By ond lorge 

[Nople connor accurardy r~cali a conl'ersolion and reproduce the ray words used 

by them or heard by them, Thq con only recall lhe main purport "/Ihe 

com'erro/ion. 1t is unreall.!llic 10 /'XpeCI a " 'lIneSSIO he a human IU{N' recorder ' A 

,,'Ilness lhough wholly trulhfUl. is liable 10 be O\'erUMed by the courl olmosphere 

and Ihe piercing cross exominarion made by c"unse! and Ollt "/ ne,.,!oumess mIX 

up /OCIs, get confused regarding sequenc~ 0/ Hems or fill up deloil_~ from 

imagination an lhe spllr o/Ihe mom~nl ' 

Havin!! said so, he held that "Discrepancies .... hich ikJ nol go 10 lhe rool 0/ the 

mailer and shah the basic ,'asian o/Ihe wilne)',.es there/ore cannot be (",,,,,xed 

... ilh undue importance_ More so ,,'hen 1M all-imporwm 'probubililies./uc-tor ' 

echoes in/U'I'OUT O/Ihe "ersion narraled by lhe witnes$eJ' (at pages ill and 223~ 

(3I J In Koroilamana \' The Slalr [2018J FJCA 89; AAU0119,2013 (5 June 2(08) 

Sun'sh Chandra J opined: "G.' Slated in Abhayo Raj's case (supra) Ihe exact 

manner in ,,'hich 1M accused acled 'Iud nQI be stated h) lhe ,'iellm who had been 

the subjecI a/1M offence. 77.en maysoltNllimes be minor WlffOlions jn 1M mannrr 

III "hleh the ,'ictim describes lhe incidem, bllt 1M qucstion is ... helher nu:h 

,'ar/at/un affecls the ercdibilily a/tile ... itlles$" 

[32) The Supreme Court in the case of Sw,M_h Kumar Singh V Th .. Slait [20061 

FJSC I S discussed in dC'lail the cOnse<jocnccs of inconsistencies bc\ween pre"ious 

sworn statemc:ms and evidence given in court and wem on 10 provide guidelines to 

en.ure thaI trial judges deal adequately on rnattCTS pcnainin~ \0 inconsistencies in 
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their summing up. Relying on this case as well as several other English authoriti es, 

the Supremc Court in PnoHl'n Kam v The SIMII' [2012 [ FJSC 12: CAVOOOl.2011 

(09 May 2012) dealt .... ilh the approach to be taken wben inconsistcncies exist 

bet""CO!n a statemenl ghm to !he police and evidence: gi"en in coun. 

[33] 1111' dicta in the abo,'c cases were relied upon by this Coun in the cases of 

Mohamml'li Nadim and another v The Sla te [2015] FJCA 130; AAUOO80.2011 

(2 October 201 S) and Kri~hDa v Tht Stall' [2021] FlCA 51; AAUOO28.2017(1 g 

February 2021) and !he impact of inconsistencies ha\'C bet"n analYled in greal 

detail. 1ltc: essence of these det:isions i~ that the c.~istence o f contradictions or 

omissions by itsclfwould nO! impeach the creditwonhim:ss of a witness and thaI iL 

would depend on how material they are, ADOther matICr that has bet"n stn:ssed is 

the requirnnent on the pari of trial judges to adeqU31dy direct assessors on the 

impact of incoru;isl:encies in the summing up as well for themso:h'cs 10 be guided 

by thcse factors in urri " ing at a det:ision. 

[34[ In this case, court ought to take into consideration only one omission on the pari of 

the complainant as discussed by me herein bt-fore (para 24 and 25) and thaI too is 

trivial in nature. It is of sl.lCh insignificance that it neither affccl'i the cn:dibility of 

the complainant nor docs it have any impact .... hatsoc\"cr on the weight of her 

e\"idcnce. E\en if court w"re to consider all seven instances the Appellant has 

identifie-d as being inconsistencies, they an: of 1"10 consequence and ccnainl) do 

not b'Q to the root so as to n:nder her e"idence wm:liable. In effect.mey ha\e no 

bearing on the prosecution's casco 

(35] Another maner worthy of mention here is. as referred to earlier, 'evidence of 

Ie(:t'Ot complaint' (orthe complainant's mother) ",.as also led al the trial. Although 

n:cent complaint evidence is not to be treate-d a.>; corroboflltion of the evidence of 

the complainant. it WQuid be relcvant to establish consistency of the ~"(lmrlainant's 

COf\duct. 

{36] The learned counsel for the Appellant submitte-d that the learned High Coun loose 

has not made adequate reference 10 the inconsistencies in his ~wnming up. 

Although !he learned High Court Judge hus been some"hat economical in dealing 
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with the effect of ~onsistencics in his summing up, he: cannol be faulted for not 

labouring on this aspet;t since the al leged inconsistencies were never brought out 

at the trial. In any event the assessol1 and the trial j udge had the benefit of 

observing the drmeanor and dcpomnent of !he complainant and they have acted 

on her evidence. 

137] In paragraph 10 of the summing up il is stated that 'In U$SQ,~ing el'wence of the 

witMss, YOII mint e",rsider .... hether t~ .... I,ness hod the opportunity 10 SU, hear 

and or feel whal I~ witness i.~ tallciflji! in t~ ~~denu_ fOil then should consider 

whelMr Ihe e~'ideoce presented by the witness is probahlt or improbable 

cQ1uidcring Ihe circumstances of the case, Aport from lhal YOIl are required 10 

cmrsilier 1M comiSltllCY of lire wirness not only with his OWfI t.'idence but abo 

.... ith other t"\'idtllCt presented in this cast' whilst paragraph 57 reads thus; '1/YOu 

eomider tire evidence gnoen by 1M "ielim as reliable and credible, lhen }VJu can 

c()nslder "'he/her YOu accept/hem as prown facts. It is permissihie 10 draw an 

inforence of the exiMenCf of another f(J(; / from lhe fuelS that }'OII Cf)nsider as 

prO\·tn. II is 1M process of drrno-ing infrrencefrom fhe pwwmfacu ' 

[381 The cumulative effect of the summing up and in patticular .... hat hc has SUlled in 

JllIragraphs 9, 10, II, 43 lIIId 57 of his summinl! up (page 51. 52, 61 and 65 of the 

cow1 record) can be treated as adequate directions on this IL5pecl. 

[391 It is also pertinent to note that if counsel woo appeared for the Appellant 

considcred it so vilDl. he could "'~u have informed the tria! judg~ of the nccessit), 

to fw1m,T direct th~ 3UCSSOr.l on the aspect of incoll5istencid in cvidence when 

upon the conclusion of his summinl! UP. the Ilial judgc had inquired from both 

couru;el as 10 whether any further directions were necessary, 

[40] No such requdt hM been made by counsel for the Appellant and thi~ omission on 

his part by itself would ordinarily be sufficient to disregard 11 ground such lIS the 

onc raised in this case. Chicf Justice Gatcs re-itm>tl"d such position in Anand 

Abbl!\' Raj v Thr Siale, [2014] FJSC 12; CAVOOO3.2014 (20 August 2014) 

citin!! the C3.SC'S of SegCl!n Murti ,- The Siale Crim. App. NO.CAVOOl612008 12 

February 2009 and Truong v Thc QUffD [20041 HCA 10, 2004 AUR 4 73. 

11 



[4 11 It .... 'lLS further held by Gates CJ in Anand Ahha,' Raj (s uPra) that The raisinK of 

diret:lion mallas in Ihis " '0)' is a usefullrial fill'IClion and In following iI, counsel 

aui$1 in achining u jail' /ria/. In tkJjng $0 lhey",,' in lheir dient s inuresl The 

appel/ale rouns " 'iII nollook.jaI'QUTob/y on t:asu wheu t:autUel limY'- Jr/'Jd lhe,r 

sealS ' imping jor an aPf1<!al point .... hen i .• sues in dirft:lions simllid 1Im'e been 

raised wilh the jlldge '. 

[42J In ,iev,' of !he $(lIe ground of appcalrelied upon by the: Appellant. it would not Ix 

necessar) for this court to go into an) mlllt~'T other than the aspect as to .... hether 

there had been an) error in law or in fact as a result orthe purported failure on the 

part of the trial judge \0 direct himself on any inconsistencies in !he evidence of 

the complainant. 

[43J Nevertheless, r have carefully perused the emirety of the evid~nee led at the trial. 

Then: is cogent and overwhelming evidcnce against the Appellant. 

[44J 'am satisfied that lhe learned trial judge lias in his summing up carefully evaluated 

Ihc e\'itkn~-e and clearly outlined the applicable statutory provisions as well as the 

legal principles including the dlect of the defence of alibi taken up by the 

Appellant. lie has rnarc than lIdequatcly directed the asseSSOI'$ in order for them to 

form a proper opinion. They have relurned a UlIIIf1imous opinion thai the appellant 

was iuilty of the olTmce. In his judgment, the !tamed High Court Joogc has 

directed himself correctly in law and in fact in amving at his decision to convict 

the appellant. 

{45J I am unable conclude that !he teamed trial judge erred in law or in fact as 

contended by the learned counsel for the Appellant. There has been no miscarriage 

of justice that wamnlS the selling aside ofth~ conviction and senlcnce. I thererorc 

refu$e to ~tlea"e to appeal, the apJXal is dismissed_ 
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Tbr Order of the Court: 

1. Leave 10 appeal refused. 

2, Appeal dismissed. 

3. Com'ictioD and .sentence affirmed. 

"/J\ 

. ............ . 

I"...,.················ .... 
Hon. Mr. uSli« V. Dlly . ... IDt 
.IUSIIU OF AfPF.AI. 

13 

- ---


