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[I) The appellant had been indicted in the High Cou1t of Suva on two counts of Act with 

Intent to Cause Grievous Harm [section 255(a)], one count of Aggravated robbery 

[section 31 l(l)(a)] and Damage to property [section 369(1)] of the Crimes Act, 2009 

committed with 04 others [three of whom are the appellants in AAU0092/2016, AAU 

0100/2016 and AAU0067/20l 7] on 06 April 2014 at Nadi in the Western Division. 
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[2] The infotmation read as follows, 

'FIRST COUNT 

Statement of Offence 

ACT WITH INTENT TO CAUSE GRIEVOUS HARM: Contrary to Section 
255 (a) of the Crimes Decree 4./ of 2009, 

Particulars o/Offe11ce 

PEN! YALJBULA, MIKAEL£ TURAGANIVALU, RUSIATE TEMO 
ULUIBAU, ULAIASI QALOMAI and TEf,ITA QAQANlVALU on the 6rh 
day '"/April 2/J I./ al Nadi in 1he Wes/em Division with int em lo cause grievous 
harm to MANI RAl'vl, unlawfi1/ly wounded the said MANI RAM by kicking, 
hitting and striking him in the head with a li(/UOr bo11/e, 

SECOND COUNT 

Stateme11t of (ljfence 

ACT WITH INTENT TO CAUSE GRIEVOUS HARM: Comrary to Section 
255 (aj of the Crimes Decree././ ,f20/J9, 

Particulars of Offe11ce 

PEN! YAL/BULA, MIKAEL£ TURAGANJVALU, RUSIATE TEMO 
ULUJBAU, ULA/AS/ QALOMAI and TEVITA QAQAN/VALU on the 6th 

· day ofApril 201./ at Nadi in 1he Wes/em Division, with iment to cause grievous 
harm to NAUSAD MOHAMMED, unlm~fi,lly wounded the said NAUSAD 
MOHAMMED hy kicking, hilling and striking him in the head with a liquor 
boiile. 

THIRD COUNT 

Stateme11t of Offence 

AGGRAVATED ROBBERY: Contrary to Section 31 I (/) (a) <!/'lhe Crimes 
Decree 2009. 

Particultrrs of Offe11ce 

PEN/ YAL/BULA, MIKAEL£ TURAGANlVALU, RUSIATE TEMO 
ULUIBAU, UL41ASI QALOMAI and TEVITA QAQANIVALU on rhe 6th 
day of April 2/J 1 ./ at Nadi in the Western Division, robbed llrfAN/ RA,lr/ of 
assorted liquor valued at $3,400.00, assorted cigareites valued al $1,3/10,00 
ond $5,300.00 cash all to the total value of$1/J,/JO/J.OO and immediare(v b~fore 
the robbery, force was used on the said ,tIANI RAM. 
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FOURTH COUNT 

Stateme11t of Offe11ce 

DAMAGING PROPERTY: Con1rary to Section 369 (!) ofthe Crimes Decree 
2009. 

Particulars of Offe11ce 

PEN! YALIBULA, MlKAELE TURAGANIVALU, RUSlATE TEillO 
ULUIBAU, ULAIASJ QALOJlfA/ and TEVITA QAQANIVALU on the 6th 
day of April 2014 at Nadi in the Western Division, wiifully and unlm~fitlly 
damaged assorted liquor valued at $3,200.00, assorted juice valued $580.()0, I 

. x computer valued ut $650. 00, dried Kava valued at $220. 00 and 1 x cash 
register valued at $499. 00 ail w the total value 11f $6,609.00 the property 
of MANI RAM. 

[3] After trial, the assessors expressed a unanimous opinion of guilty against the appellant 

on all charges on 06 June 2016. The learned High Court judge in his judgment on 13 

June 2016 had agreed with the assessors and convicted the appellant as charged. He had 

been sentenced on l l July 20 I 6 to lO years ofimprisonment foraU offences (aggregate 

sentence) with a non-parole period of 07 years. 

[4) The appellant be.ing dissatisfied with the conviction artd sentence submitted a timely 

application for leave to appeal on 27 July 2016 {received by the CA registry on 08 

August 2016). He had tendered written submission on l O June 2020 with three grmmds 

of appeal against conviction onlv and he stated at the leave to appeal hearing that he 

would rely only on those grollllds. The state had filed its submissions on 17 August 

2020, 

Court of Appeal 

Judge Alone 

[5] The following grounds were submitted at the hearing for the Application for Leave to 
Appeal before single judge. 

'That the Learned Trial Judge erred in law when His Lordship 

(i) Did not direct the Assessors.for !he needforsuch a warning in clear 
terms on the dangers oj'convicling on recognition: 
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/i) Did not direct the Asseswrs and himself to consider the 
appropriateness o/ the parade regarding the fact t!{' having the 
Appel/an/ as the only person with injuries in the iden1/fication 
parade: and 

(ii) Did nm warn the Assessors on the weakness ol !he identification 
parade with regards to the fiu:t Iha/ the Appellant would have been 
seen by !he Complainant when he was wken .fi>r reconstruction 
during investigation and befi,re the identification parade on /he 7'" 
April, 201./. 

(6] Although, separately framed all three grounds of appeal are interrelated and 

interconnected. The totality of the summing-up and the judgment show the futility ul' 

all u!' the grounds of appeal relating to different aspects of identification of the 

appellant The Shmle Judge undertook a careful analysis of the relevant evidence for 

each of the grounds urged befor\i.bim and detennined that none of the grounds had any 

prospect of success. 

The relevant Facts 

[7] The prosecution evidence of the case as summarised by the trial judge in the sentence 

order is as follows. 

'[3] 711e Complainant, ,'vfr. Mani Ram. had been running a shop in Martinlar. 
Nudi. for the past 40 years. To ce11er to customers who er;joy the nigh11/fe in !he 
Airpori City ofNodi, he kept his shop open till late night in the company of his 
security guard. Mr. Naushad Five accused came in a mini-van. got off near 1he 
shop and started drinking alcohol. Around 3 a.m., !hey came to the counter al 
the complainant's shop in the guise of customers and tried to jc1rdbly enter the 
shop through the opening at the counter. Failing of which they broke ofl the 
rear door and entered the shop forcibly. They went on rampage in 1he shop 
completely disregarding personal andproperty rights of'rhe shop keepers. They 
wounded the complainant and his security guard kicking hitting and striking 
brutally with hollies, and des/rayed the property. They robbed valuable good, 
and cash !" accused was apprehended red handed by members of the public 
while mhers jled with the loot. The entire 'horrific drama' laited nearly for 
e(e:ht minutes was being secretly recorded by six surveillance cameras installed 
in the shop. The CCTT'joowges obtainedfh;m cameras helped the police to 
identify the culprits who were later apprehended. I'" accused made a confession 
to police. Other accused were positivelv identif1edbv the prosecution witnesses, 
The CCTV footage displaved during trial showed a svstemalic and coordinated 
brUlaf a/lack on the victims and their properlv. · 
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Full Court 

[81 'l11e grounds submitted by the appellant both at the Leave to Appeal stage before the 

single judge and renewed in the full court may be consolidated into two grounds 

(i) Application lo adduce new evidence, name~y, medical report, which he 
claims showed injuries sustained in police custody; 

(ii) Lack of trial Judges ' direcrions to the assessors on 3 ospecls of his 
identification: danger of' convicting solely rm recognition evidence of 
Mani Ram,' holding an identification parade when the appellant was the 
only person with in;uries and therefore easily identified and that the 
appellant was seen by Mani Ram when he was taken to the shap jor the 
crime sceneji,r reconstruction. 

Assessment ofthe Grounds 

[9] As regards the notice to adduce new evidence to be adduced, On 23 February 2023, the 

appellant submitted a Notice of Motion to Adduce fresh Evidence relating to medical 

reports he claims shows injuries that we.re inflicted by the police officers on him. This 

issue was not taken any further by him before the Court. The Notice Wds bound to fail 

because the evidence sought to be adduced is not fresh. The evidence was available at 

the time of the trial and it was considered by the court during the Voirc Dire hearing 

following his claim that his caution interview statements were not obtain voluntarily. 

Claims regarding Identification evidence 

[IO] To provide the context of the appellant's complainant one has to look at the evidence 

led against him. The trial judge has set out the evidence of witness Mr. Mani Ram in 

the summing-up as follows, 

'57 fie had seen the third accused earlier w; a customer, Even though 
the accused was a ,frequent visilor he had no/ known his name and where 
he was actually from, but he knew his ,lace. Al the time he gave his first 
stateme/11 to police he was not in a stable condition. He could not recall 
how many statements were given to police, He later admirted giving a 
statement on 30th of October, 2014. qfier watching the CCTV/ootage. He 
said that /he description- 'a thin tall Fijian man' refen·ed to in /he 
!''1statement was about the man who,first approached for a cigarette role. 

58. Speaking about the JD parade, Mr. Mani Ram said that people lined 
up were under 30 years of age. different in heigh/ and complexion, He did 
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not see any injury on tlle J'd accused [Rusiate Temo Uluibau/. Page 303 
Court Record 

116. 3"1 accused was identified ,Hr. Mani Ram at the ID parade within. 
36 hours afler the incidenf. Afr. !vlani Ram said that 3"11.11:cuse,tsjgce was 
Jj1miliar to him as a frequrnt visilor to his shop. 3,·d accused denied having 
shopped at his 2_hJ)Jl.!larlier. JM accused look two di/lerenl versions as lo 
the basis o(his identification at the ID parade. He said that he was pointed 
out by police otJicers to Mr. Mani Ram before ihe ID parade was 
conducted. On the other hand he said he was singled out at the parade as 
1he only person having iniurie!f. You walched the CCTV footage also. Page 
316 Court Record 

[11] The trial judge was mindful of the evidence of identification against the appellant as he 

stated in the judgment as follows. 

17. 'Witness Mani Ram identified 3"1 accused as one (J/ the robhers 
who entered his shop. He ident/fied the 3"1 accused at the ident/fication 
parade within 36 hours ofihe incidem. He said 1hat 3,·d accused'sface was 
familiar to him as a frequenl visiror to his shop. 

18. The 3"'1 accused denied having shopped at lvfani Ram ·s shop 
earlier. fie look /wo diflerenl posilions as lo the basis o{his ident/ficalion 
at the identification parade. lie said that he was poinied out to Man£.Eam 
!;,v police offecers hefi1re lhe identification pa.r_ade was conducled Qn_1hr 
other hand, he said that he was singled OU/ al the identif/cglion parade as 
the onlv person having iniyries. 

I 9. On the 7th of April 2U I 4, Mani Ram gave a statement ro police. lie 
had not mentioned in his.first s/atcment that he recognized the 3"1 accused 
on the basis offamiliarity as a frequent customer. Only description he had 
given to police was ahout a 'thin tall Fijian man·. He was not in a stable 
condllion when he made his !'"statement at the hospital. He explained the 
'thin tall Fijian man' as the person who first approached for a cigarette 
role. Videofoo1age corroborated his evidence. 

20. Even though !he J'd accused was a familiar customer, itfani Ram 
had not known his name and where he was actually front He knew only 
hisfi1ce. In tl1ese circ11msta11ces, Ito/ding of an identification parade was 
logical. 

21. Mani Ram denied tllat 3,d accused was pointed out to him by 
police officers before tile identification parade. He had been discharged 
from £he hospital in the qfiernoon of the 7th whereas !he yJ accused had 
been arres1ed in the early morning ofthe 7th. 3tt1 accused said he was taken 
directly to Mani Ram ·s shop qfter his arrest. By tllat time Mani Ram was 
still in tlle /zospitlll. 
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'23. There is no reason to reiect Mani Ram ·s evidence. I am satisfied 
that ,vfanf Ram is an honest and reliable witness. This is 110I a fleeti11g 
glimpse case. Robbers had confronted the wit11esses fi1ce to face for a 
considerable time. Their (r.,ces were not covered. Lighting condition had 
been good Video footage confirmed that condiiions were conducive for a 
proper identification. lam satisfied that Mani flam positivelv idenfif/ed 
the 3"1 accused. 

Court Record Page 282 to 283 

Identification v Recognition Evidence - the legal principles 

[ 12] There is a difference between recognition and identification evidence. The difference 

was described by Buss .IA in Mills v The State of Western Australia [2008] W ASCA 

219 

ln general. idenlification evideni·e describes the evidence oj'a wilness who 
identifies an accused as the ojfender in circumstances where the witness 
first saw the accused at or near the crime scene. In general, recognition 
evidence describes the evidence ofa witness who recognises an accused as 
the c,tfender in circumswnces where the accused was previously known to 
the witness or had previously been seen by the witness other than at or near 
the crime scene. Where the witnes:/s previous knowledge of' the accused 
was tenuous. or the wilness's previous sighting qfrhe accused was.fleeting, 
the witness's evidence that he or she recognised the accused at or near the 
crime scene may. in suhswnce, resemble 'Identification evidence'. The 
nature and character of the wilness'spreviotts connection with the accused 
is the crucial ,:vsue, rather than the characterisation qf his or her evidence 
as 'recognition' evidence. 

[13] The High Court of Australia in Domiean v The Queen ]1992] HCA 1.3; I 73 CLR 189. 

the so-called Domican warning derived from the following observations 

made by Mason CJ. Deane. Dawson. Toohey. Gaudron and McHugh JJ 

Whcuever the defence and however the case is conducted. where evidence 
as to identification represents any significant par/ q(the proqf qf guilt q( an 
offence. the fudge must warn the iurv as to the dangers of convicting on 
such evidence where its reliability is disputed The lerms of the warning 
need not follow any particular formula. But it must be cogent and 
effective. lt must be appropriate lo the circumstances of the 
~ Consequently. the jury must be instructed 'as to the factors which 
may affect 1he consideration of [the identijlcarionj evidence in the 
circumstances of the particular case'. A warning in general terms 
is insutlicient: The attention o( the iury 'should be drawn to anv 
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weaknesses in the identif/cmion evidence', R~ference to counsel'., 
arguments is insufficient. The iurv mus/ hm•e the benefit o[ a direcrion 
which has the authority a( the iudge '§ o(jlc~!!.~hind ii. ft fi,llows 1hat the 
trial judge should isolate and ident[,lj,fi,r the benefir ofthejury any mutter 
uf significance which may reasonably be regarded as undermining 1he 
reliability of the identification evidence. (Domican vVarning) 

:4 Domican warning is mandated fbr cases involving identification. It is not 
mandated for cases involving recognition. This is hecame, generally 
.1peaking, recognition evidence is more reliable than a stranger's evidence 
of identification. Nevertheless, ordinarily in cases involving recognition a 
jury is reminded that miswkes in recogni1io11. even of close relatives or 
.friend<s, are sometimes made. 

[ 14] This court accepts that the above principles of law defining the parameters of 

identification evidence from recognition evidence, equally applies in Fiji. Applying the 

above case law principles to facts of this case, there was no need to give a special 

warning to the assessors on the ·dangers' of convicting on recognition as demanded by 

the appellant. However, in paragraphs 25 -- 27 [pages 296 & 297 Court Record j of the 

summing-up the trial judge had specifically warned the assessors to take special care in 

approaching the issue of identification and in fact given a Turnbull direction in 

parag'.aph 28. The trial j11dge had himself been very careful of the evidence of 

identification of the appellant by the eye witness. This claim has no merit and is 

dismissed. 

fl 5] The third limb of the identification evidence against the appellant, which he complains 

about in this appeal, relates fairness of Mani Ram's evidence which identifies him as 

one of the robbers at the identification parade, when he was injured which made him 

easily idcnti fiable. 

[ 16] The trial judge had addressed the assessors on the appellant's stand in the following 

manner. 

'103. Temo resided at Waiyavi in l.aatoka, Swge 1 in 2014. On the 
Jlh day of April, 2014, he was in Lautoka. On 1he 5'" of April, he was 
watching movies during night lime with a friend He knew nothing about 
the robbe1y. He was asleep al home. In the early morning of' the 7'" <if 
April, he was arrested and was taken to Nadi by police officers and taken 
w a shop in Manintar. From rhere, he was taken to 1he Nadi Police 
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StaJion He was shown to the Indian men there. ,\!Jani Ram and the security 
were present at the shop. fie denied having any knowledge about the Daily 
Shop and the robbery. Then police officers started beating him. He 
received visible iniuries and his le,: got swollen He was taken to the 
hospilal and, on the 8th o(April. was token to an JD parade where some 
iTaukei people al different height and complexion were lined up. One of 
the same Indian men who was at the shop came and pointed at him. He 
was the only person with iniuries. He denied shopping al Mani Ram 's shop 
a1tv time before the incident. 

I 16. 3"1 accused was identified by Mr. Mani Ram at the ID parade 
within 36 hours crfter the incidenl. lvlr. Mani Ram said that .r1 accused's 
fiice was fi.1miliar to him as a ji'equem visitor lo his shop. 3rn accused 
· dented h~ving shopped al hLi shop earlier. 3,·d accused took two different 
versions as to the basis f/{his identification at the ID parade. He said that 
he was pointed out by police of.jicers to Mr. Mani Ram before the fD 
parade was conducted. On the other hand, he said he was singled out al 
the parade as the only person having infuries. You watched the CCTV 
fiwtage also. 

I I 7. 3,·d accused rook up a defense 0;/'alihi. He said that qjier watching 
a movie with afi'iend. he was sleeping at his house in Lautoka at the time 
the robbery took place. He did not call his fi'iend as an alibi witness. He 
had no/ given prior alibi nalice to police to check his alibi. You decide 
what weight you give w his evidence on alibi. However, you must 
rememher. he has no burden lo prove his alibi. Even if you do not believe 
a single ward of his evidence, burden of proof remains with the 
Prosecution to prove that he was in fact present at the crime scene at the 

. crucial time. 

118. Taking into consideration the caU/ion I have given w you; you 
decide if Mr. Mani Ram is an honest wimess and whether he positively 
ident//ied the 3rd accused. 

[17] Therefore, it is clear that the trial judge had addressed the assessors of all aspects of the 

appellant's identification and coupled his cautionary note to them on having to take 

special care in the matter of identification as stated above. This gi:9und of appeal ha~ 

no merit 

[18] Before the court concludes it should be made abundantly clear that the Court of Appeal 

will not easily substitute its opinion with that of the trial judge in the High Court because 

the latter would be in far better position to assess the evidence led during the trial and 

evaluable the credibility of the witnesses called and cross-examined; Sahib v State 

(1992) FJCA 24. 
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[19] All grounds of appeal are dismissed us having no merit 

Oetaki, JA 

(20] l agree with the judgment, its reasoning and the Orders. 

Morgan,,JA 

[21 J I concur with the reasons and conclusion of Mataitoga J. 

Order 

I. Appeal against conviction is reji1sed. 

2. Orders ofihe High Court is affirmed. 

SOLICITORS: 
Appellant in person 
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