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11 J The appcllam had been charged in the High Court of Suva on a single count of 

cultivation of plants of cannabis sativa. an illicit drug. weighing l 1.0 kilograms on 

the 03 January '.1012 at Vuravu Farm. Daku Village. Kadavu, in tbe Southern Division 

contrary to section 51a) nfthe lllegal Drugs Control Act of 2004. 

12] After the convi.ction, the learned trial judge had sentenced the appellant on 07 June 

2017 to l 2 years or imprisonment subject to a non-prnle period of l Cl years. 

[3 I Ihe appellant had been allowed leave to appeal against sentence by a judge of thi.s 

r.::uun on 29 ScptcmhL--,· 2020 ·while refusing leave Lo appeal against cunvictirm 

[➔ J The brief summary of facts accmding t1) the sentencing order is as follows. 
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J 

Thefucrs o(your case were asjl1!!0H'S, On 3 January 1012, ihe police receiw:!d 
it1fhrmation that people 1-rere cultirating cannuhis satil'a plan/iii ri.e 
Jlar!fmma plants) armmd the Vuravu ,..,;etrlemt!nt area. A team ql 1u1Jic1: 
r.!flh:ets from Kmluvu Polir..'t! \'u1tion then wt>m to one Apakuki '.,· luwse to 
ex::cltfe a search H·arrant. Anorher group nlpo!ir.:e t~f!icers raided a nearhy 
ftrrm n·here numerous rnarijuana plant,· ivere uprooted, Police discovered tha1 
you weri: d1:ving 3] plants f~fmarijmma oi Apakuki ·s house. 

Tht:y sei.=ed th.! plant,· and wok it lo Korunivia Research S'ration j{1r anafvsis 
on 9 .January 211! 2. fl wuslmmd that the plan/s were cannabis saliva and they 
H"1dghed I I kilu:;:,rwns. h:iu 1vere <:aulion intl!1-vie1red hy police rm 7 January 
201], You adnv'ltl!d to police thttr you fwd been cultivating cannabis :wffrd 

plants, with others, on 3 .lanucuy 2()/:!. As u re:.,.·uh you H'ert' la/er chargedJi;r 
un/airfi1i rnl!irating of i//ici1 drngv 

( 5] The only evidence that could rnnnect the ,1ppdlant with the charge was his cautioned 

inten !cw. Thi.:.' relevant paragraphs in the summing~up are as fo-l!nv.-·s. 

I -1 

I 5. 

(he pn1,ecu1io11 \· cust' wcr<: a:,, /o!lrnn l. /Jun iu/iirnu..tfion reccired 
lJ-·S.-:rgeanI ; ~39 .--1,lriu ,\'aiwkuni 1PH'J} led u Ieum o{ 5 police otticen to 

e.H'cute u .,earch H urrum u! one ,·lpukuki ·s hut/St' at J 'ururu S!!ttlemenl. It 11 U.\ 

the ol JanwJJ~V 20I .: ,,/1,:cording, to tht! proiiecution inf(1rnwtion 1;ras 

recdn·d ilwt peuplt!. 1rere cullil'arini cumwhis sat/Vu p!anrs in the urea. 
A cc ( >rdi nv._ __ {J.L ..... Lb.!L.J!rr >sec ur ion al ,l pokuki ·s._ __ )H~!J.:g_: _____ flr£_..J!2I i ~'fL-:Sf::fl!:.", ... ).:! 
mariftwna plunts. ~(~rh11udng lo the accused heen huniz out in the opc!n to dn:· 
They sei::1.::d the planL,.,- and later took il by ,librl! glass huat to Kadan, Polh·i: 
.'•:1atim1 

Enruute to A.itdavu Polic:c Starian. thu police saw and arrl.!ster...l the al.'c:us<!d in 
wwtherjlbrc glass bow, They also took him to Kadavu l'o/ice Station The J~ 
rn,trijuuna phmts wl?re packed tagged and kepi in !ht: exhibit room, to bv 
rrw1spor1ed later to K:oronfrit.1 for cmufvsis, On - .!{lllUWT 1011- dw uccust!d 
was caution m/erviewed by /YA Corporal 1036 Amuni SatuH'ere /PW5; at 
Kad.avu Police ,\'talion lie ·1-n1s giFen ht~ li!fal righis, J(1rnwlfv (aWion and 

the standard rest br,•aks. Durin° the inten:iew, rlu,;.; ucr:.:used aJmilll!:d 
rnltivating c,11n1abis satim plants, with 01f;gr__;,_,_jn __ K!!.dY.,:_1_1-

1The State\ 1.:a:,·e aguinsr the aci.·used was hased on the direct rerba! e\'lden1.·t: 
of four police u{/icers and an ex-police officer. th,11 ;,,_ IYSergeanl / 739 Adriu 
.Vairukuni rPW/ J: fVwsalc Saru lex-police o/ficer and l'H'2): H'f'(' 3613 
foruivini 1 ·11so11i tPW3J_ Sergant 1 ~s5 .fokaraia Tubcri (!'W./J, and DA 
Corpora! 3036 Arnani .'lu1uw1;;re (Pf.f5i The ~\'1(1te 's case also relied on the 
din'cr t:\·iden,'c of the government uru.i~\'SI, ,ifs _t/i/h1kere Suv.,,uilwia rPfVfir 

fi<'J'ergeant :fdriu (PH'J; sai,i un J Janucu:i-· 201]. he received i1rt(1rma!ion 
that people i-rere cu!tivafing mur~fuana in the r 'uravu ,\"elflemenr area Ile 
organized a /hlr/J' rt 5 police o//icer\ rn exe.,'ute a search in:rrrant on om! 
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Apakuki ·s house in rite area. !fe took his party from the Kadavu Police Station 
ro :1pakulci ·s house via a fibre glass hoal. Al the house. lhey execu1ed rhc 
search warrant. fWLsaicf, the, liiw11L2.f mariiuana 12lants been hung t1]2JQ 

dr;• af.,~pakuki 's houJ.e .. PWJ mid, uc.cording 10 the informmian he receiv<',,/,. 
rhe 24yjants were st;tid ro belonrt m r!Je accused PW { said, they seized rhe 
planrs and took the swne to Kadavu Police Swtion 

:u Waisa/e Soni (PfV2) next gave evidence. PW2 said, he was c1 police r~(Jicer rm 
3 January 20! 1. and ,ras purr o(the 1eam that raided Vuravu Se1t/ement Iha/ 
da,ic PW] sail/, his Imm wem to a farm al Vuruvu Set1/emem. dt the fim11, thw 
YJJ.[OOled nwnerous mari[uana pla!,fs .. fW] said, thev received infhrmatlon 
thucwme marifuana.1!lants had Ileen 1/l/J:OQ/ed and dried al a neurbv house. 
P W2 wid £hey later went to ihe house und ~ffJc.)4 mariiuuna plants been 
dried PW2 said. 1hey later seized the ]./. plants and took 1hem w Kadm·u 
Police Station. /1. would appear lbf!t these were the same Jtwriiuana planls 
f'W/ was talking about above. 

[61 The leave to appeal ruing states that the trial judge had fallen into the error of double 

cc)Unting in picking a hig,h starting poim of 12 years of the tariff of 07-14 years 

because of the quantity of I l kg of ,·annabis saliva plants and then taker, the same 

large quantity of 11 kg of cannabis sativa plants as die sole aggravating factor to 

increase the sentence by limher 03 years. 

171 Leave to appeal against sentence had also been granted on tile footing namely the 

general state l!f confusion prevalent in the sentencing regime on cultivation of illicit 

drugs among trial judges wi1ieh wa,; at that time unresolved by the Corn1 of Appeal or 

the Supreme Court 

law on bail pe111Ji11g appeal, 

[8 I The legal position is that. the appellants have the l>urdcn of satisfying the appellat" 

court firstly of the existence of mallers set out under section 17(3) of the Bail Act 

namely (a) the likelihood of snccess in the appeal (b) the likely time before th.: appeal 

hearing and (c) the proportion of the original senlence l'<hich will have been served by 

the appellants when the appeal is heard. However. section l 7( 3 l does not predt1de the 

court from taking into accmmt any other matter which it considers to be relevant to 

the application. Thereafter and in addition the appellants have to demonstrate the 

existence of exception.al drcumstances which is also relevant when considering cacb 

of the malters listed in section l 7 (.l ). Exceptional cirtllmstances may include a very 
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high likelihood of succ-,,s m appeaL However. appellants can even rely only on 

· exceptional circumstances· including extremely adverse personal circumstances 

when he foils to satisfy coon of the presence of matters under section 17( 3, of the Bail 

Act !vu.le 8alaggan v The Stale AAt · 48 of2012 (3 December20!11 [20121 FJC;\ 

100. Zhong v The Stat~AAU 44 of 20!3 {15 July 2014), Tiritiri v State [20l5J 

FJC\ 95: AAt:09.201 I (!7 July 2015). Ratu ,lope Seniloli & Ors. v The 

StatcAAC: 41 of 2004 123 August 2004), Ranigal ,. State [2019[ FJCA SJ; 

AAIJOO<J3.2018 (31 \-lay 20191. Kumar,. State f20l3] FJC\ 59: AALl6.2013 (17 

June 2013,. Ourai v State 12012[ F.ICA 61; AAU36.2007 (I October 2012). Simon 

,lohn \tacarl11ev v. The State Cr. App. No. A1\U)l0] of 2008, Talala ,. State 

121117] FJC\ 88: ABUl55.]016 H July 2017;_ Scniloli and Others v The 

Slate AAl 41 nf:004 (23 August 2004)]. 

[9[ Out of 1he three facturs listed under section 17(3) of' the Bail A,·t 'likelihood ot 

succ1.>•.-.:" \\Otild be ennsidert:d first ,mJ if the appeal ha~ a ·vl'r)· high likdihihxi nf 

'.1ucce~;:;·, then tht> tJther tv,o matters in :.;ect.ion 17CJ) need to he consid-:rcd. for 

utherv~l_-;c lh.:y ha\c nP dir~ct n.:k\·a.ncc, rra(rical purpose or re.suit. 

[ I U[ 11· the appellant cannot reach the higher standard of ·wry high likdihooJ or success· 

for ball pending: Hppeal. lh~ court need not g-._1 ontu ....:onsid~r Lhi.;: other two factors 

,mder s.::c1.ion I 7(3 ). However. the court may still see whether the appellant has shown 

oth<:r exceptional circumstances to wamrnt bai.l pending appeal independent. \lC the 

requirement or ·wr:, high likelihood of success·. 

J 11 J In Seru v State f 2023 I FJCA 67; !\AU 11 S.1017 125 Muy 20231 the Court oi' Appeal 

set new sc11tc11dng guiJdincs frir cultivation of cannabis as fotlcJws. 

·pg I SENTENCING T ABI.E (cultivation or carnmhis sativu). 

'",{'u!pahility 

,,,~...., 
SJGNJF1CANT 

ROLE 
LESSER ROLE 
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"' 20 years· 

3 years ' •M• 7 ,,vears 
cusrudv 

Category ra11ge 
! year ·••- 3 years ' 

cus1odv 

/ years 1 
·--

[121 From the summing-up and the sentencing remarks. the appellam·s rok could be either 

a leading or significant ml.e and no definite conclusic,n could be arrived at on that 

without the trial transcripts. Though, the number of plants had been mentioned as 36 

in the information. it is not entirely clear whether it was 24 or 36 plants. However, 

given that he was cultivating marijuana with others it is more plausible that his is a 

significant role rather than a leading role in the operation. It tenns of the number of 

plants, he falls into category 0.3. Thus. his sentence should be determined on the basis 

of a starting point or 05 years and a rnngc ol' 03-07 years as conceded by the 

respondent Otherwise, ii should be on a starting point or 04 years and a range of 07-

12 years. 

{ 13] In any event. starting with 12 years for 11 kg of cm1.nabis based on Sulua guidelines I 

07, 14 years for over 04 kg, Suhia v State [2012] FJCA 33; A!\lJ0093.2008 (3 ! May 

2012)1 and adding further 03 years for the same weight as the only aggravating factor 

making it 15 years with the possible error of possible double counting. it is very 

unlikely that the appell,uit's sentence t,, be eve.ntually decided by the Full Court 

V.-'ot1ld ~ do-.;!2' to his curreni head se11tence of 12 years. It appears that the 

application of nev. Sern 1,uidelines for cultivation of cannabis is going to be 

favourable to the appellant and therefore by following the a[Jproach in Zhang v R 

[2019] NZCA 507 as referred to in Sertt, 1 am obliged to apply Sern guidelines for 
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the appellant's offending. lfSerti guidelines are applied most probably the appellant's 

sentence would be around 07 years, more or less but not by a significant margin. 

[ 141 The uppeilanl has already served 06 vcars and almost 04 rnonths. With the time he 

spent in remand his pcrioJ incarceration rnuld be even longer. rhe judges note, 

and transcripts have not yet been received by the Court of Appeal Registry in order tn 

prepare the appeal records for Full Cmt11 hearing. No timdine could be predicted for 

thut at this stage. Therefore. if the appellant is not released on bail pending appeal. 

there is a risk thm he ",mid end up serving a longer senkm:c than "l1at the Full Courl 

wnuld impose upon him in th-: end, 

[ I 5 I Thus, the appellant seems !O hm,e got faH1urablc answers to the criteria in section 

171 J) of rhe Bail A.ct namdy la) the likelihood of succcs, in the sentence appeal (hl 

the likely time before the appeal hearing and 1c) the proportion or· the oriimial 

scnh:ncc which \\ili have h~en ~en·cd hy the appi::llanb whe.:-n the aprcal is h'-~ard. 

{ 161 r·he approach tahcn hy thi: appeltatt: cow1 in an appeal ngain:,1 sc;ntt·nce is tu assess 

vrhethcr ln al! the circumstancL's or th1: casi: the ~('ntcnce is 1mc that coulJ reasunahl; 

bi: imposed hy a st~ntencing judge or. in other words. that the scntcnc~ imposed lies 

within the permi.,sible range !Sharma, State [2015[ FJCA ]78: i\i\U48.20! I I} 

Uecemher 201~1I, lhus, the linal sentence on the appellm1t must be leli tci the Full 

C\mrt to decide but he has made out a strong case for bail pending appeal at this stage. 

1171 rl1ereii.1rc, I am inclined to release the appellant nn hail pcndi112 appeal. 

Order 

L Bui! pending appeal is granted subject to the following conditions. 

(il !he appellant shall reside' at Lcpanoni Scttkmcnl. Pacific flarhour with his 

family, 

I ii I !he appellant shall report to Pacitk ffarb,,ur Police Station cvcrv Saturday 

between 6.00 a.m. :U1d 6.00 p.m. 
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(ii) The appellant shall attend the Court of Appeal and all other courts when 

noticed on a date and time assigned by the registry of the Court of Appeal mid 

registries of other courts. 

(iii) The appellant shall provide in the persons ofTevita Saqabobo (elder brother of 

the appellant of Lcpanoni Settlement, Pacific Harbour VIC No, 2177 387 

003 16 ) am! l ,aij ia Selabuco (father of the appellant nf Naigani, Batiki Village. 

Lomaiviti , VIC No, 101 l 29() 00565) to stand separately and jointly as 

sureties, 

ii,) rhe sureties shat.I produce tci the CA Registry sufficient proof of thdr 

idemiries, residence addresses and contact details (phone. email etc., if any;, 

fv) Appellant shall he released Dn bail rending appeal upon condition l,ivJ and (v) 

above being complied with, 

(vi) Appellant shall nel! reoffend "hik on bail, 

f 
! I 

).__"r .. \.·•"· 1_ •. L 
on, Mr .• Justice C Prematilaka 

RESIDENT ,JtSTICE OF APPEAL 
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