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{1} The appellont had been charged in the High Court of Suva on a single count of

cuttivation of 32 plants of cannabis sativa, an ilHeit drug, weighing 110 kilograms on

the 03 January 2012 at Vigavu Farm. Daku Village. Kadavy, in the Southern Division

contrary 1o section 5(a) of the 1Hegal Drugs Control Act of 2004,

{2] After the conviction, the lemrned trial judge had sentenced the appellant on 07 June

2017 to 12 years of imprisonment subject to a non-prote period of 10 vears,

{41 The appellant had been allowed leave to appeal against sentence by t judge of this

court on 29 Seprember 2020 while refusing leave o appeal against conviction

4] The buief summary of facts according w the sentencing order is as follows.
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The facts af vour case were as follows. On 3 Jarmary 2012, the police received
information  thut people were cultivaring  camabls sativa plants (e
Marijucma plams) arownd the Vuravi Sertfement area. A team of police
officers from Kadavy Police Siation thewn weni (0 ong Apakuki's house to
execufe w search warrand. Another group of police officers raided o nearhy

Jarmt where mumerous marijuana plamis were wprooted, Police discovered thui
you were drying 32 plants af marifuana af Apakuki's howse,

They seized the plants and ook it to Koreaivia Research Station for analvsis
on O Jawwary 201211 was found ther the plants were cannabis sativa and 1hey
weighed [ kilograms. You were caution interviewed by policve on 7 Junvary
2012 You admitted 1o police thar vou hud been cullivating canmabis sativi
planis with athers, on 3 Janyary 2010 A a resudr, vou were later charged for
e ful cultivating of illicit drugs.”

The enly evidence that could connect the appebant with the charge was his cautinned

nterview. The relevant paragraphs in the summing-up are as follows.
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Fhe  prosecurion’s case were as follows Upon bormadion  received,
D:Sergecm 1730 Adviv Naindami (PWH fed @ team of 3 police officers 1o
execute a search wuirand af one Apakieki s Aouse ar Purove Setilesment. I swas
the 7 of January 2010 Adcvording 1o the prosecution. informuation wis
recelved that people were culiivating canmahls saiiva plesis in the ureq,
According ) rhe prosecution, of  Apakukis howse. the police sew M
murijuang plants, beloneing (o the aceused, been buag out in the apen fo drny
They seized the plants armd laeer took it by fibre glasy boat to Kadavu Police
Stgrion

Ernrowte 1o Kaduvu Polive Siion, the police saw und arrested the accnsed i
another fibre glass boar. They also took him to Kadavu Police Station. The 24
mearijuana plants were packed. tugged and kept in the exhibit room, 1o be
transperted later to Koronivia for anabvsis, On 7 Junary 2012 the accused
way cantion interviewed by (YA Corporal 3036 Amuni Satuwere (PR3 o
Kadavie Police Station, He way given his lepal righis. formally cauiion and
wiven the stamdard rest breaks, During the inferview, the accwsed admiiied
cultivating cannahis sativa planes, with others, in Kadavy.

“The State s case againyt the aconsed was based on the divect verbal evidence
of four police officers and an ex-police officer. that s, LY Sergeant 1739 ddriv
Naindami (PW1) Waisale Sarun fex-police officer and PW2p WP 3623
{aratvini Vusoni (PW3)0 Sergant 1753 Sckaraia Tuberi (PWA) wnd V4
Corperal 3036 Amani Sanwere (PHS) The State’s case wlso relied on the
dirgct evidenve of the goversment analvst, My Miliakere Nawaikula 1PEFS).

Disergeant Adrive (W1 sadd, on 3 January 20020 he received bformation
that people were ctdilviiing marifuana in the Purove Settlement area. e
ovgesized o parry of 3 police officers 1o execure o search warrdast o one
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Apakuki's howse in the area. He took his party from the Kadavu Police Station
ro Apakuki's howse via a fibre glass boat. At the house. they executed the
search warrgnl, PWI said,_they found 24 mwrijuana plants been hune ap to
dry gl Apakuki's house. PW1 said, gecording to the information he received,
the 24 plants were said to belong 1o the accused PW said, they seized the
plavits and fook the same 10 Kadavu Police Station.

24, Waisale Saru (PW2) next gave evidence. PW2 said, he was a police officer on
3 January 2M 2, and was part of the team that raided Vuravu Seftlement thay
day. PWZ said, his team went to o furm at Virava Settloment. At the farm, they
sprogied numerous marifuang plants,. PW2 said they received information
that seme marifuang plants had been wprooted and dried ot a nearby house,
W2 said they laler went to the house and saw 24 mariiuang plants been
dried PV xaid, they fater seized the 24 plants and ook them w Kadevu
Police Station. [{ would appear that these_were_the sume marijuana plasts
PWI was talking abow ahove |

The leave to appeal ruing states that the tial judge had fallen into the error of double
counting in picking a high stanting point of 12 vears of the twiff of 07-14 vears
because of the quantity of 11kg of connabis sativa plants and then taken the same
large guantity of 11kg of cannabis sativa plants as the sole aggravating factor to

increase the sentence by further 03 vears.

Leave 1o appeal against sentence had also been pranted on the footing namelv the
general state of confusion prevalent in the sentencing regime on cultivation of illici
drugs amonyg trial judges which was at that Ume unresoived by the Court of Appeal or

the Supreme Court
Law on bail pesding appeal,

The legal position is that the appellants have the burden of satisiving the appellate
court firstly of the existence of matters sef out under section 1733 of the Bail Act
namely (&) the likelthood of success in the appeal (b} the likely thme belore the appeal
frearing and (¢} the proportion of the original sentence which will have been served by
the appeliants when the appeal is heard. However. section 17(3) does not preclude the
court from saking fnto account any other matter which it considers to be relevant o
the application. Thereafter and in addition the appellants have to demonstrate the
eXistence of exceptional circumstances which is also relevant when considering cach
of the matters Hsted in section 17 (37, Exceptional circumstances may include a very
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high tikelihood of success in appeal, However, appellants can even rely only on
exceptional circumstances” including extremely adverse personal circumstances
wheni he fails to satisfy cowrt of the presence of matters under section 1703} of the Bail
Act {vide Balaggan v The State AAU 48 ot 2012 (3 December 20123 [2012] FICA
100, Zhong v _The State AAU 44 of 2013 (13 July 2014), Tiritiri v State [2015]
FICA 95 AAU09.2011 (17 July 2015). Ratu Jope Seniloli & Ors. v The
State AAL 41 of 2004 (23 August 2004), Ranigal v State [2019] FICA 81
AALIOORI 2618 (31 May 2019, Kumar v State (2003} FICA 30 AAUF6.2013 (17
Jupe 20153, Qurai v State [20H2} FICA 61 AAL36.2007 (1 October 2012), Simon
dohn Macartney v. The State Ur. App. No. AAUOTOS of 2008, Talala v State
{20077 FICA ¥R, ABUIS32016 ¢4 July 2017y Seniloli_and Others v The
State AAL 41 of 2004 {23 August 2004) ).

a3

Out of the three factors listed under section 17(3y of the Bail Act likelihood of
sueecss” would be considered first snd 11 the appeal has a “very high likelthood of
success”, then the other two matters in gection 17431 need to be constdered, for

atherwise they have no direct relevance, practical purpese or resull

i the appetlant cannot reach the higher standard of “very high likeltheod of success”
for bail pending appeal, the court need not go onw consider the other two factors
ander sectzon | 7433 However, the cowrt may still see whether the appeilant has shown
other exceplional cireumstances o warant bail pending appeal independent of the

requirerent of “very high likelthood of success™

In Seru v State [2023] FICA 670 AAULTIS2017 (25 May 2023) the Court of Appeal

set new sentencing guidelines for cultivation of cannabis as follows.

"138] SENTENCING TABLE {cultivation of earmmabis satival,
NCuipobitity  LEADING ROLE | SIGNVIFICANT  LESSER ROLE
N ROLE
Harm

Category ran Category range
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£

6 - 20 vears’
custody

i2- 16 vears’ 7vears’ - I2 years’
cusiody custody

Category range . Calegory range Category range :
12 years— 16 years ' 7 years — 12 vears’ | 1 years- 7 years’ cusiody
custody ! cusiody :

Category range
7 years - 12 years' |
custody '

Category range Category range
Fyears'- Pyears’ | ] vear - 3 vears custody
custody

: : e .
Category range | Calegory range Category range
Jyvears’ - Tyears’ [ year - 3 years’ Non-custodial -

custody cusiody suspended semtence

From the summing-up and the sentencing remarks, the appellant’s role could be either
a leadiog or significant role and no definite conclusion could be arrived at on that
without the trial wanscripts. Though. the number of plants had been mentioned as 36
in the information. it is not entirely ¢lear whether it was 24 or 36 plants. However,
given that he way cultivating marijuana with others it is more plausible that his is a
significant role rather than a leading role in the operation, it teems of the number af
plants, he falls into category 03. Thus, his semence shauld be determined on the basis
of a starting point of 05 years and a range of 03-07 vears as conceded by the
respondent. Otherwise. i should be on a starting point of 09 years and a range of (7-

12 vears.

It any event, starting with 12 vears for Hke of cannabis based on Sulua puidelines |
G7-14 years for over 04 kg - Sulaa v State [2012] FICA 33 AAUDN93 2008 (31 May
20123 and adding further 03 years {or the same weight as the only aggravating factor
making it 13 years with the possible error of possible double counting, it is very
unlikely that the appellant’s sentence to be eventually decided by the Full Court
wondd be close fo his current head semtence  of 12 vears. It appears that the
apphcation of new Serapuidelines for cultivation of cannabis 1s going to be
favourable to the appeltant and therefore by following the approach in Zhang v R
[2010] NZCA 507 as referred to in Serw, 1 am obliged to apply Sern puidelines for _
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the appellant’s offending. If Sery guidelines are applied most probabiy the appellant’s

e P e e

sentence would be around 07 years, more or less but not by a significant margis.

The appellant has already served 06 vears and almost 04 moaths. With the time he
spent in remand his period of incarceration could be even longer. The judges’ notes
and transceripts have not vet been received by the Court of Appeal Registry in order to
prepare the appeal records for Full Court hearing. No timeline could be predicted for
that at this stage. Therefore. if the appellant is not released on bail pending appeat.
there is a risk that he would end up serving a longer sentence than what the Full Court

would impose apon him in the end.

Thus. the appellant seems to have got favourable answers to the eriterda in section
F713) of the Bail Act namely ta) the likelihood of success in the sentence appeai (h)
the likely time before the appeal hearing and (¢) the proportion of the original

senience which will have been served by the appellants when the appeal is heard.

The approach taken by the appellate court in an appeal against sentence is 1o assess
whether in ali the circumsiances of the case the ventence is one that could reasonabiy
be imposed by u sentencing judge or, in other words, that the sentence imposed tes
within the permissible range {Sharma v State [2015] FICA 178; AALEB2011 (3
Drecember 20151 Thus, the final sentence on the appellant must be lett o the Full

Court o decide but he bas made out a strong case for bail pending appeal at this stage.

Therefore. [ am inclined to release the appellant on bail pending appeal,

Hail pending appeal 15 granted subject to the following conditions.

{f The appellant shalt reside at Lepanoni Setttement. Pacific Harbour with his
family,
iy The appellant shall report o Pacific Harbour Police Station every Saturday

between 600 a.m. and 6.00 pom.



(i} The appellant shall attend the Court of Appeal and all other courts when

noticed on a date and time assigned by the registry of the Cowrt of Appeal and

registries of other courts,

(it} The appellant shall provide in the persons of Tevita Sagabobo (elder brother of
the appeilant of Lepanon Settlement, Pacific Harbour — VIC No. 2177 387
00316 3y and Laijia Selabuco (father of the appellant of Naigani. Batiki Village.
Lomarviti ~ VIC No. 1011 290 005365) to stand separately and jointly as

sureties,

(vy  The sureties shall produce w the CA Registry sufficient proof of their

e

identivies, residence addresses and contact details (phone, ematl eic., ifany),

{v)  Appellant shall be released on bail pending appeal upon condition (v} and (v)

above being complied with,

{viv  Appellant shall not reoffend while on bail,

Jon. Mr. Justice O, Prematiiaka
RESIDENT JUSTICE OF APPEAL






