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The fuctes relating to a series of transactions in
connection with the acquisition of certain lunds at Tumavua,
Suva by the Appellant, Mrs, Vimla Wati Reddy, tihe riuuncing
of the purchase of the land, and the subsequant sule of
portions of it are not in dispute and cun be sot out brieily
a8 followa, that is %0 say that on the 27th January, 1969 the
Appellant purchaced 2 acres and 26 perches of land at Tamavua
belng lots 28 to 33 on Depoaited Flan reiuistured in the Gfrice
of Titles and numbered 2344 from Mrse, A.l. Valkexr of Juva for
the sum of §12,000, The Appellant did not immediuntely prior
to date of gettlement have sufficient money to finunce the
purchase, and the Appellant with thes advice and ausistance of
her husband, Mr, Yanktesh Permal Reddy, obtuilned the neceusary
finangce in the following manner =

lLoan from Chwdildas Ltd, Iepayabls

on demand $10,000
@Gift fxom mother-in~luv in ocash 300
Gift from mother in casb 500 .
Refund of monsy depceited previously
with her husbaund, Mr, Y,P, Reddy 1,200
$12,000

These finunclal transuotions are, if the evidence placed before




by

gy M

EAMESELY |0 o e QRN TR N S B . = A T G 5

TR T ey R 0 o st i R R A o
% ERRIL X . L e A o g : 55 k ; LR
L ; A E . i ? i g

$he Oours 48 accepted, confizmpd to & gertain extent by
referenge to the Appellant's statement of ourrent account
vith the Bank of New §outh Wales tendered at exhibits "G¢*, aa
% can be agcertained from a perusal of the exhibit referred
to that suffioisnt deposits were made on the 22nd and 24th
January, 1969 to enable the Appellant to pay out by cheque
numbered 121 the sum of $12,000, The Court must conclude on
the evidence that the sum of $12,000 was pald out to the
vendor of the land or to an agent on her behalf,

On the 22ud September, 1969 the Appellant through her
bhusbani, Mr. Y.F. Reddy, ingtruoted surveyors to prepare a
subdivision of lote 32 and 33 an D.P. 3510 and the subdivision
vag approved by the Subdivision of Lands Board on the 8th
January, 1970 and following thia approvel, the Appellant s.ld
Lot 29 on DyP. 2344 for the sum of $7,000 to Mr, and Mrs.
P.We Moore. This sale took place on 24th March 1970 when a
deposlt of $100 was paid by the purchasers, the balance being
paild on Gth Aprdl, 1970. The payment of the sum of $6,900 is
confirued by & oredit to the Appollnnt'n ourrent agoount on
the day menticned,

Lot 4 on D,P. 9510 was on tho 318t Muroch, 1970 sold to
Mr, and Nre, ¥.I.E, Coulaon for the sum of $11,000 and the
proceeds of sale wers received and oredited to the cucrent
account of the Appellant on 21gt May, 1970,

A further lot namely Loy 28 on D,P, 2344 was on the
11th July, 1970 80ld to Island Buildere Ltd. for the sum of
$59000, A deposit of $1,000 was paid by the purchagers and
roflecta in the Appellant's bunk statement on that day, and
the balance of purobase woney was paid %0 the Appellant's
aocouns with the Bank of New 4euland Savings Bunk on the 17ta

Auguat, 1970,

The Commissioner of Inland Revenue on the 17th September,
1971 forwarded to the Appellant & notice of mgsescument of tax
based on income alleged %0 have been earmed by the Appellant
for the year ended 31s$ December, 1971, Included in thut
Ggsesment as income were the profits made by tlhe Appellant
and arising from the sale of the three blocks of land previously
Teferred to. Ths appellant through her solicitors lodged
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formal notice of objection to the asgevsment on the ground
that the profit of $16,137 made in respect of the sale of the
land repreasented not income but a capital gain, as the land
was not aoquired for purposes of sale or disposal and the
Appellant was not and had not been at any time a dealerxr in
land, |

The objuction referred to wus diusallowsd by the
Coamissioner v 18th April, 1972 whereupon the Appellant
exercised her right of appeal to the Court of heview under the
Proviaions of ths Income Tax Ordinance.

The Commissionur of Inland Revenus in arriving: at his
decialon to treat as income the profits raecelved by the
Appellant from the sale of the land wus relying on the
provigiung of purugraph (8) of the proviso to section 15 of
the Income {ux Ordinance which 1@ quoted uy 1ollows ~

¥ Provided that, without in any wuay arfuoting the
gunerulity orf this section, total incouwo, for
the purpose of this Ordinance shall include =

(a) All profits or gains derived trom the

scle or other dispoeition of way yreul or perasonal
property or any interest therwin, 1f ths Luginess
of the taxpayer coamprises dsuling iun guch
property, or if the propexrty was acyuired ror the
parpose of esellin : or atherwise ddsposing of the
ownersiip of 1t, and all profits or guins derived

froa the carrying on or carrying out of any
undertaking or schoms entsruvd into or devised foxr

the purpose of making a profit; but nuvertheleas

the profit or guin derived frou a trunguction of

purchuse and aale which doea naqt forum purt of a

aerios of trunsactions and which is not in itoelt

in the nature of & trade or business ehull be

excluded, ™

Puragraph (&) of sub-usection (1) of section 83 of the
land &ad Income 1ax Act of New Zealund i8 almoat identical to
the provision of the Fiji Ordinunge qQuotaed above and sube
gection (a) of section 26 of the Income ux uad docial
Jervices Contribution Assesawent Aot of the Caumonwealth of
Augtralia is siwilar, thus decisions made by the Courts of
these countries relating to interpretation of the above Quoted”
8ections of the lew leuland and Augtralian Acts muat have at

least persuasive authority,




Paragraph (a) of the proviso to section 15 of the
Income Tax Ordinance of Fiji is, &8 can be readily seen,
divided into three parts or barbs somswvhat analogous to a
trebls hook and it is on ons of theae barbs or perhaps more
that the Commisaioner relies upon to bring cortuin olasses of
taxpayers within the ambit of the seation, At the hearing of
thip appeal on the 30%h March, 1973 it 4id uppear to the Court,
as is abundantly clear from the evideunce, that the Comnisuloner
in his submisaions was relying on the third Larb whereas
learned counsel for the Appellant was directing his argumneats
towards the ascond barb and indeed the evidence of the
Appellant and hor witness tend to confirm this observation.
lowever, as thia is merely en observation, the Court must on
the evidence placed before it ascertain whethcr the Appellant
in carrying out the transactiona hag ;urned income fxrom
profita aade on such transagtions or merely added to hey
capltal,

The evideuce of the Appellant herself dous not tuke the
Court very far except insofar as the Appellant maintains that
the land was purchaged in order that houses could be erscted
upon it, and let, in order that the rental thus obtained would
form a source of incame. ( other matiers concerning the
purchage of the land, arranging of finunce, repayuent of loans,
sreotion of houses and general financial transactions, the

Appellant was extremely vegue. Jhie ie of course understandable

in view of the limited education which ghe received, and it
vasd abundantly clear from hur evidence thut she relied
completely upoa her husband on all business matters and wves
subject to his absolute control and guldunce, On the other
hand, it is obviocus from the evidence of Mr, Yanktesh iermul
Reddy, the Appellant's bhusbund, that he 1s an astute business
man of long etanding who did in fagt carry out all trunsactions
in relation to the subject land on his own initiawtive, and in
@cme ocases after adviaing his wife on the course of acticn
which he proposed to adopte. Appellant's husband, as can be
seen from the evidence 18 & landowner, was not at present -
developing land, but h:d done so in the past. In his evideuce,
he alao stated that the land hud been purchaged in order that
houges may be erected upon it and the houges let; the rental
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for same o0 be & source of inocome for his wife. Further in

his evidence he admitted that the land was for development but
vhethaer he meant to use that expreasion in the context of itas
modern day usags is not clear. This witness surprisingly
enough was, on aome aspecta of the financial transaotions
whioh took place during the period under review, rather hazy
and the Court mfers partiocularly to that part of his evidence
relating to a loan to his mother-in-law and the part repayment
of sane., It 18 olear from his evidence that ahortly after the
land was purchased, certain portions were subdivided and plsns
submitted for approval prior to any demand being made by
Chabildas Ltd. for repayment of the loar EBwven after repayment
of the loan further plans of suddivision were prepured,
approved and a sale made. It ia clear also from the evidence
that at or about the time when Chabildus Ltd, demunded rspayment
of the loan the iAppellant hud sufficiaent money in her account
or was in the procuss of paying it in to her account to satisfy
the loan, Ingtead of satiefying such loun, the Appellunt's
hugband paid off the sams with money obtuliied froan Tancsa Hotel
wvhich was deprived of the sum 0f $10,0U0 Lor a puricd of mous
twelve mounths,

Having referred to the subdivision of the lund and
noting that sales of certain lots were made throwsh an agent,
I refer to the case of Australian Consoliduted iress Ltd, v,
Australian Newsprint ¥ills Holdings Li¥d. (1960) 105 C,L.R. 473,
479 per Dixon C.Jd. = It is difficult to reyurd ithe causing of
& subdivisional plan to be completed and deposited and there=
after saleas to Le made through land ugents as othsr than a set
plan for ssouring prorits from the dispesal of the land in this
mnanngr.” Agaln in the cuse of Clowes v, Fedepal Commisaioner
of Taxatlon (1954) 91 C.L.H. 209 pexr Tuylor J. = "the carrying
out of a 'sclieme' does require thai{ there should be 'gome
prograume or plun of action' " and per Kitto J., = "“lurther to
deteruine whethur there has been & *prorfit weking scheme' one
nust apply ‘a busineas coucepilon to the fucts of the cage'."

-

Appellant's husbund wue an astute business man and
ulthough in his evidenge he hus attewpted Lo justify, in the
intereats of the taxpuyer, tne actions wuich hu took, such
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evidence has not the ring of truth, ths mongy to pay olf

r Chabildas Ltd. was available through Tanoa Hlotel, there is
great doubt from the evidence as to whether the Appellant'ts
mother wus really pressing for the loan, wand 1t iu apparent
that the Appellant's husband was doing whut any prudent !
buaingss man would do, that is sell aome portion of the land '
at a profit in order to cover the purchase price of the wholas.
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] What the Court his in effect done 15 to scrutinige
carefully the actions and statuments in evidence of the
Appellant and her witness as 1t ia required to do in accordaunce
with the decision in Minister of Natioumal Revenue v, Spenger
[T9617 c.?.c. at p. 109 per Thorson Py = "It i8 well
eatablished that & taxpayer's statcment as to what his
intention was in entering upon e transagiion made subseyuent
. to ita date, should be curefully scrutinized, VWhat hig

(B '\ intention really waas may be more neurly accurately deduced

ar from hie course of conduct end what he actually did than from
his ex post facto declaration,”

The alacrity with which the appsllant subdivided
bortions of the lund and disposed of some rortions and the
fac$ that eince purchasing the original area tho appellant
had, save for two rough mketch. rdans, done nothing about
constructing rental houses must, bearing in mind that the
Appellant had been at all times advised by a person with a wide
knowledge of land, development and land dealings, lead the
Court to conclude that the Appellant had in mind the thought
of making a profit if the opportunity arocse.

‘, It 18 not for a moment duggested that the Appellant and

| her hugband have set out deliberately to mislead the Court in
the evidence which they huve tendersd. The Court udmittedly.
accepts some of thut evidence, but on the more vital matters »
suffice to say it does not satisfy, It is tender.d some years
arter the mwaterial time and the Court has concluded thut as
often happens, it represenits at some materiul pointa .
reccnatruction rather than recollection,

Australian Commonwealth Taxation Board of Review cuses
have at least persuasive authority and on the question of
dominant purpose or acquiaition reference 1s made to cuge No.
102, 9 C.T.5.Re (N3). In this case, the taxpayer purchused 18
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acres of land and alaimed that he had agquired the propexrty

for market gardening, hovever, in the year of purchaae. he had
the property subdivided, plaged it in an agent's hands for
subdivisional sale, made press advertisenents and effected
sales of some blocks. Some market gardening was done on unsold
blocks in subsequent years but only in one yeur was a profit
zade, Held that the dominunt purpose of ac,uisition was profit
making by sale. This case is ananlogous to thut now -before the
Court and as the Court hus given its reasons supported by
authority it finde that in the case now before it that the
doainant purpose of the acquisition, as borme out by the
actione of the sppellant subsequent to purchage, vaus undeniably
profit making by sale. This being the findin: of the Court it
follows that the Appellant was correctly agseused under the
provislons of the gecond barb contained in paragsraph (a) of
tae proviso to ssction 15 of the Inoome "Tax Ordinance.

Even if the Court hud not reached the conclusion and
made & findiry as it haas, 1t 1s apparent thut tho Appellant
would have been correctly aguuvssed having regard to the third
tarb contained in puragruph (a) of sestion 15 of the Ordinance,
This provision mentioned refers to "all profita or uins
derived frou the carrying on or ourrying out of wiy undertaking

or scheme enterod into or devised for the purpose of making
& profit". Havin_: previously referred to the findiangs of the
Court in relation to the evidencs of the Appelleait und her
hugband when exumined in the light of their sctiong subaequent
to the purchase of the lund from Mrs, Wallor furticr refereuce
is unnecesaary., During the cowrdec o itas deulin: with the
reasona for the rindings, the Court hus «lso deult with the
relevanti authorities, and I refur in purticdduer to the exerpts
from the Judguents of Dixoan C.J. and Taylor J. in auwstralian
Consoliduted Press Ltd, v. Australian Newspring 1i1le Uoldinus
@.d Clowsa v, Federal Commiusionur of Taxation.

I refer mow to theo cuse or Gﬁlmour Ve Inland ilevenue
Commissioner, . Australiusn wund lew Zealund Income Tux Reporta
Volume 10 per Henry J, This cuse is curtuinly persuasive
autiority tfor the propoaition that it ig imnaterial what the
expressed ilntention or intentions of a taxpayaer are at the time
of purchase of land for if Le at any subsequent date carries
on or curries out any undertaking or schewe entered into or
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devieed for the purpose of profit thoue proiits ure asuey.able
e income. Henry J. states in dealing with a master undexr tho
third bardb of perusraph (o) of section 83 of the lew Zealand land
and Inoome Tax Act which ia the w:.me as peragraph (a) of the |
proviso to seotion 15 of ihe I'iji Incomeo tax Act "I{ secus
obvious enourh that the third limb of seation 88(c) does not
refer aclely to thse point of time when the propurty which ig
brought in to the undertukin; or scheme is uciulred by the
taxpayer, It may be apquirad at vurying timés for vaying
reagons, The third limb says nothing ebout the ucguilaltion of
the property = it apeuks of profits or gulny deurived from the
currying on or carrying out of tlie wndestaling or ucheme. It
s..ys nothing of the origin of the property to lLe .sed in the
undertaking or scleme for the purpuse of waliu, o« proflit,
Plierefore, ithe comusencing point iu the coudi; i.. to cxlgtence
of an uwudertaking or scheme ullich lus wu ity purpoue the multing
of & profit. The proporty brought in to uny such undertulking
or scheme may well be preperty which could, beforv then be
reuliged without attracting tux. lHevurtheleuss 1 propurty 1o
prousht within an undertalkin; or schens us deflued by paragruph
(c¢) of section 88 it may thoereufter uttruct tux ulthough
otherwise its eurlier realization would not atiruct tux, I
conclude, therefore, thut the point of iiwe ul which the purpose
of making a profit must be determined is wt the point ot tiue
wien the undertukin: or scheme iz entercd into or devised fox
thut purpose and not when thgiroperty which is wsed in the
wndertaking or scheme is aovuired. This iindic ig in
accordunce with the opinion of North J, in walkor's ocase
[19637 i.:.L.k. at 363 where he stutlus that tho purpose must
be determined a. _he time when the land wua woyuirud or the
scheme wus tormulated." |

Frow the evideunce of the Appellant and her husband,
on tue busis of the authorities menticned and on the actious
or the Appellant and her lusband, and the results of these
wutions, the Court cun come to no other conclusion that the
Appellant did muke a profit or gain from the currying on of
an undertaiing eniered into for the purpose of wking a
prorit wnd the Court finds that on this burb of parugruph (a)
ot section 15 of the Income Tax Aot of Fiji wluo the profit
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made on the sale of land by the Appellunt w.g incouwe thus the
Appellant has bean correctly - ssessed by the Comlusioner,

For reusons @tuted, the appeal by the Appellant iy dismigged
and it is 8o ordervd. On the questiion or cowtus, it is

ordered that the Appellunt do pay the Respondent's taxed coote
of this appeal, .
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