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1'heappellant company was formed in October 1968 for
the purpose of acquiring certain land at KOrolevu and erecting
buildings thereon. ~e primary objects clause in the Memorandum
of ASsociation reads as fol1ows:

"(a) ~o adopt and carry into effect with or
without m~~ification an agreement enteredinto on t__...lfof the Company by !'laurice
Arthur benniaon with Ann Isabella JUice
.Jj8rnardfor the purchase of the land at
£araaise ~oint, Korolevu in the Colony of
~~ji comprisea and aescribea in Certificate
ot 1~tle ~o. 75b4 and to erect all types of
buildings thereon and to generally aevelop
the said land in any manner thought fit by
the .1Jirectorsof the Uompany from time to
time. tI

1he aetailea objective wae to purchase the land, erect·
thereon 84 residential hotel units and dispose of these units
in a somewhat unusual way. 'l'hewhole proposition I hol'" "0 be
a global. inaivisible undertaking and that finding will have an
important effect which will emerge' later in this judgment.

~he units were not to be aisposed of by sale or lease in
any orthodox way but by the granting to the person acquiring
each unit a licence to occupy for a term of 30 years without
payment of rent in the ordinary way but in consideration of a
prepaia lump ~um which was fixed,for each unit at $8,500.



-It is clear without going into detail that 'the effect
of the primary object of the Company taken in conjunction
with its implementation proves that the appellant company was
in the business of dealing in land and entered into the scheme
aescribed for the purpose of making a profit and that the
licences disposed of affect the land in question.

"Early transactions were satisfactory and :34 units were
aisposed.of at the set price of $8,500 each before the scheme
appeared to reach saturation point. When that happened the
appellant company was forced into the position of having to
accept a lower price, and disposed of the remaining 50 units
for a block payment of $105,000. The total amount receivea
for the'e4 units was $408,252.30. t.l1tetotal cost stateu by
"the Company to have been incurred in the erection of the
~uildings lbut excluding the cost of the.land) was also $408,252.30.
There was 'therefore, in my view, a balance between the cost of the
erection of the buildings and the amount recouped by granting
licences in respect of them showing neither profit nor loes •.

After a good aeal of preliminary correspondence the
Commissioner expressed the view in a letter to the ~ew Zealand
solicitors for the appellant company,

"that the monies received. from the various licence
holders take the form of premiums derived by the
owner of land from the granting of licences
affecting the land",

and statea his intention of assessing the company accordingly
under the provisions of section 15(b)(i) of the Income fax
Ordinance. the solicitors for the appellant immeniately objected
by letter to the imposition of what would be an alarming tax
beyond the ability of the company to pay and the Commissioner then
invoked. the provisions of section 15tb)tii) to apportion over six
years the income which he considered had been derived, and issued
assessments for the years 1970 and 1971 in accordance with that
apportionment. He allowed some depreciation but no other
deauction.

1:he solicitors tenderea a formal Objection which was
disallowed an4 this appeal was then filed. on the following

I

grounds:-
a) If the Commissioner was correct in assessing

the receipts of the appellant; as "premium"
I



unde.:- Section 15lb) li) Inoome~ax
Ordinance, Cap. 176, which is denien,
then the Uommiss1onerwas wrongat
law and in ~aC1;in not allowing 'the
Appellant the reasonable cost of
improvementsto the land to be deducted
:rromthe Appellant' s total income.

b) AJ.terna 't1vely, the Commissionerwas
wrongin any event at law in assessing
the receipts of the Appellant as being
within the nefinition of "total income"

. as de:tined by the said section 15lb) (i)
and in particular as 'being "premium"and
such receipts were of a capital nature
and not of a revenue nature and in the
further alternat1vesuch receipts were
not derived by the Appellant from "the
grant of any ••• licence ••• a~fecting
the land 1/ •

c) In the further al terna ti va, the
Appellant was and is not a aealer in
licences and therefore any receipts from
such a deaJ.ing are not part of the
rev~nue of the Appellentbut are receipts
of a capital nature and in any event, in
the :ru.rther and final al terna ti ve such
receipts were only equal to and not in
excess of any expenditure of the Appellant
and therefore there is no ''''-uance in the
bands of the Appellant Up"'_.l. which the
~omm1ssionercan levy tax of any kind.

a.) If the Commissioneris correct in
assessing 'the receipts of the appellant
as being liable to Detaxea, which is
~en1ed, the ~ommissioneris unable to
suppor~ in faot the randomfigures selected
by him as •Chargeable income' and nel'1and
correo~ figures should be insertea by this
honourable l:ourt under its pO\>lerscontained
in Section 76(i) of the said Cap. 176.

In the preliminary correspondence the appellant's
solicitors in a letter of December10, 1971 said as follows:

"'ilie pooition in this respect is th8.t ,4 uni ts
were sold fairly readily at the original fi.xed
price of $8,500 each. The companyplanned. to
sell all 84 units at such price of $8,500 each
which of course wouldhave showna substantial
profit for th~ company".

In reply to the Commissioner's letter stating his
intention of assessing the total sumas premiums, the appellant IS

solicitors replied in a letter of January 25, 1972 in which the
following passages occur:



1I~!3 tot~ building cost which waS $408.,252.:;0
io exactly equuted. by the total su1.e prices
recei vea. t'rom all the unit o\'lllera. 'ilia trans-
action resultea in no cash gain at all for the
company".

"It seems to me that the explanation lies in
the fact that you huve overlookeC1.the .

.-application of section 30/q,) of your Income
Tax Ora.inanco providing '';lJ.at in determining
total income a reasonable allowance must be
maae for e.t.epreciation or improvemc'llts or both" •

.
'lhe Commissioner contended that the nolicj.tors had taken

i.J.L: worn IIimprovements " out of context and Lha t the prr';i tion was
controlJ:ed. oy general in~tructions issued by the GOVl::_ •• .-::-in-
t),mncil as to allo\'laIlCeS for improvements in Octobar 1959.

It is now necessary to consider tho nature of the receipt
of ~408,252.30 and I turn to the definition sectioll of the
Income 'rax Ore.t.in8D.cewhich, stripped do\m to its Oare es:::;ontials
for the purposes of tIns appeal, reads as follow~:

"15. ,r'or "the purposes of this Url.iin:..illCl~"tot~l
income" mauns the annual net profit or £:'lin or

Prov~aea that, without in uny \-my
affecting the generality of this section, total
income, for the purpose of this Or::1inance, shu.ll
include

ti) suoject to the provisions of the t,,/O
next suceeding sUb-paragra)"Jh;; <.:L1l
rents, fines, premiums or other
revenues (including payment::>for or
in respect of the goodwill of any
business or the benerit of any
statutory licence or privile~e)
derived. oy the mmer of land 1'rorn
the grant of nn...v le:...se, licdncc or
easement affecting the land, or
from the grant of any right of
taking the profits thereof; II

It is clear to me that the opening worus of tlw section
referring to "profit or gain" govern the whole of tho rest of
t1•.0 section including the parueraph upon which th8 comm1:Jsioner
relic:a. in IIk'lkinghis asses8ment. IIAnIl'ual. " mo;:ns meroly "in the
.'fc:;;.r of assessment" ana not necessarily recurring.
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Someareument was C1irec'ted by counsel to tho manning of'
"profit or gain" but in my opinion the words are so plain and
intelligiole that no authority by way of case law is necessary •

.il. profit and loss account has two sides - one dealing
with moneys coming in and the other dealing with moneyogoing
out tcenerally in relation to some activity \lhich r0sul ts in

.'
the moneyon the other aide of the account coming in). .Lf the
income exceeas the expenditure there is a profit or g2in. In
;..niso.i.ated transaction of sale and. purchase the profit is
ascertainaa oy allowing the cos't of the" asset aG~inst the amount
for whiCh it is sold. If it i3 sold for an nmount \/hic.h exceedS
'the cos.t there is a profit or gain to 'the extent of that excess.

In myview the <.;ommissionerbas clearly erred in not
civing eft"act to the predominance of the Hords "prafi t or gain"
(!Ver the provisions of secti.on 15(b)~i) making the premium
assessable. '.l:hat paragraph is governed by the viOrd.S of the
proviso, "without in any way at'1"ecting'the cenerali ty 0 f this

As to the Character of 'the moneys received by the
~ppellant company as a premium, 1 hold t11at -r;here is no dOubt
'tnG.'tit is, noti'liths'tanding that it opcr:ltco as a consi;ierLition
ror a lengthy term of 30 years licence to occupy'" i t;houL pnyruent

of rent in the ordinary '¥/UY. A premium is more COlIlkOllly in the
torm of a payment in uClaition to rent or con;.;iller8.tion i'or lliJe
; ..nlJ. occupation, out in my view not necem;a.ri.Ly so .•

.trom wll8.'tI have ;:llready said it 1'0110'."3t11[1ttho amount
of the premium l.iablo to be taxea must be ascertained by reference
to the por'tion of i t w~lichconsti'tutes prof~ t or cain. lmildincs
erectea. on l::nd are undeniably an improvcITIE:nt",nc! in the course of
che hC2.rinG I so held.

lillie brings us to a consideration of Section 30 the
relevant pc;.rts of wbich read as folloHo:

"30. In determininr': totaJ. incomo t1:0 l'011ow:ilit;
excIr.ptions and Clcauctions shall bo alloHcd:-

(a) such rea:;ona bje amount U~ t.}'; 0
Commiscioner, subj Gct to l~eill~r:ll
instruct;ion~ of "the Ninistol', may
u.lloH for dopreciation or im]irove-
rr:entc or both:"



f'generaJ. instructions referl't::d. to
the Commissioner relica in aeclining
improvements read.aa £ollowo:

~ .• ;:.-:t~iti;>~?':·_:"·~~'~;;/-';,_;~~-~:~~:r:.~.~~
in the s·ectl.onaild on which
to muking an allm:unce fo r

rt .b. Allowance for Improvements
1. llhe l;ommisaioner may. 1'01' the purpose or
arriving at the total income of the taxpayer
1"01' any year, allow to. 81ly taxpayer engaged.

.' in an agricultural or pastoral pursuit a
aeauction in respect of any oum spent in that
yeir by the taxpayer on capital improvements
to land where the sum is spent on _ ••••• It

~illdthE.n follO\., eight instances of improvements of an agricul turdl
n·~turc rel;lting exclusively to the soil and tho n:.~tur;;.l or ind.uced
,':rGrith t~ereon. 'this clearly h2.s no limiting effec t on the
Commissioner's discretion with regard. to allowance for erection of
tuilaiLgs 2.[; improvements on the lEllld.

ili thout going into f'urther ca::t<:til, I nmv holel. th, Lt the
t:lltire undertaking for purchase of land, erection of l)uildinljs and
c~i:>f'o;:[ilof them was one glObal unseveru.ble transaction "-end Dlust

( l,:: 2.8~:cssea.as such without in any way uttemptL.'1g to piCK out
indivia.U2.l parts in ascertaining the profit or gain. I bold
further that the Commissioner was in error in law in i:.l.:J~.e:'H3ingthe
,dlo1e mount received. as a premium hnvinr; the characti;!'1:ni ~ of :1.
profit or gain in that he did not a.irect his uttention tu his
ol,·ti/·cltion under the provisions of Suction 30 to allo· ..: 1"~IT

In these cirCUlDS"t81lCeaI vacate the ~GGeo[;mentl.:;Wld re1"er
\,jL\~IJl b8.ck to "the Commiosioner with u direction from this lJourt
t.llu.t lle reopen the matter and give attention "to the assessment of
: l'0.fl.t or gain by allowing a deduction i'or improvements under hjo
u.iscret1on and pOvlors as set out in Section 30.

It is clec.lr that whu.tever assessment reuults from this re-
con~i<l.eration will be a now ono and aD such open to Objection and
~_py)\;,_l ei thor "to this court or to the .LJiscrctiono Revic~l 150<..l.1'a.
"18 ::.crH31:l0nts are set aside and to the extent ;iet (Jut :!tJOVC th8
~q,j;e;...L i:J hllo\'loa. J~ppell.:.ultis allowGtl.CGsts ef ~(l)l)(~:',l ~50.00 •.

.~uva,
I \ l'J,.'1rch, 19'14 •
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