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JUUGMENT OF ROYHWELL, J.

the aeppellant company was formed in October 1968 for
the purpose of acquiring certain land at Korolevu and erecting
buildings thereon. uhe Primary objects clause in the Memorandum

 of aAssociatidn reads as follows:

"(a) Lo adopt and carry into effect with or
without mr’ification an agreement entered
into on k.. L1f of the Company by Maurice
Arthur Hernison with ann Isabella Alice
dernard for the purchase of the land at
Paraaise foint, Korolewvu in the Colony of
Fiji comprised and aescribed in Certificate
of Title No. 7584 and tOo erect all types of
buildings thereon and to generally develop

The detailea objective was to bpurchase the 1énd, erect-
thereon 84 residential hotel units and digpose of these units
in a somewhat unusual way. The whole proposition I hol” ‘o be
a global inaivisible undertaking and that finding will have an
important effect which will emerge later in this judgment.

lhe unita were not to be aisposed of by sale or lease in
eny orthodox way but by the granting to the person acquiring
each unit a licence to occupy for a term of 30 years without

‘payment of rent in the ordinary way but in consideration of g

prepaia lump sum which wag fixed for each unit at $8,500.




Tt 18 clear without going into detail ‘that the effect -
of the primary object of the Company taken in conjunction
with its implementation proves that the appellant company was
in the business of dealing in land and entered into the acheme
aescribed for the purpose of making a profit and that the
licences disposed of affect the land in question.

“Early transactions were satisfactory and %4 units were
aisposed .0f at the set price of $8,500 each before the scheme
appeared to reach saturation point. When that happened the
appellant company was forced into the position of having to
accept a lower price, and disposed of the remaining 50 units
for a block payment of.$105,000. The total amount received
for the 84 units was $408,252.30. ‘The total cost statea by
the Company to have been incurred in the erection of the
vuildings (but excluding the cost of the.land) was also $408,252.30.
1'here was thersfore, in my view, a balance between the cost of the
erection of the buildings and the amount recouped by granting
licences in féspect of them showlng neither profit nor loss.

after a good aeal of preliminary correspondence the
Commissioner expressed the view in a letter to the New Zealand
solicitors for the appellant company,
"that the monies received from the various licence
holders take the form of premiums derived by the
owner of land from the granting of licences
affecting the land",
and atatea his intention of assessing the company accordingly
under the provisions of section 15(b)(i) of the Income 'Lax
Ordinance. ‘the solicitors for the appellant immeaiately objected
by letter to the imposition of what would be an alarming tax
beyond the ability of the company to pay and the Commissioner then
invoked the provisions of section 15(b)(ii) to apportion over six
years the income which he considered had been derived, and issued
assessments for the years 1970 and 1971 in accordance with that
apportionment. He allowed scme depreciation but no other
deduction. '

the solicitors tendered a formal objection which'waé
disallowed and this appeal was then filed on the following
grounds -

a) If the Commissioner was correct in assessing
the receiats of the appellant as "premium"
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"the total building cost which was $408,252.%0 -
is exactly equated by the. total suale prices
received from all the unit owners. ‘he trans-
action resulted in no cash gain at all for the
company".

ind furthexr -~

"It seems to me that the explanation lies in

the fact that you huve overlookea the
~application of section 30‘a) of your Income

Tax Orainance providing <cuat in determining

total income a rcasonable allowance must be

made for depreciation or improvemcuts or both".

Ihe Commissioner contended that the solicitors had tulen
vie wora "improvements" out of context and trat the praition was
controlled by general instructions issued by the Gove_...r=in-
vouncil as to allowances for improvements in October 1959.

It is now necessary to consider the naturc of the receipt
of 3408,252.30 and I turn to the definition section of the
income tax Ordinance which, stripped down to its bare essentials
Tor the purposes of this appeal, reads as followu:

"15. ror the purposes of thia Urdinunce "totul
income" meuns the annual net profit or guin or

Proviaea thuat, without in uny way
affecting the generality of this section, total
income, for the purpose of this Orainance, shall
include -

(1) subject to the provisions of the two
next suceeding sub-paragraphs all
rents, fines, premiums or other
revenues (including payments for or
in respect of the goodwill of any
business or the benerit of any
statutory licence or privilere)
derived by the owner of land rrom
the grant of any le.se, licence or
eugsement affecting the land, or
from the grant of any right of
taking the profits thereof; "

It is clear to me that the oﬁening woras of the section
referring to "profit or gain" govern the whole of the rest of
thie section including the paragraph upon which the Commiosioner
relicd in making his assessment. "Annual" merna meroly "in the
yeur of assessment" anda not necessarily recurrins.




Some argument was airected by counsel to the meaning of
"profit or gain" but in my opinion the words are so plain and -
intelligible that no authority by way of case law is necessary.

A profit and loss account has two sides - one dealing
with wmoneys coming in and the other dealing with moneys going"
out (Cenerally in relation to some activity which results in
the ;oney on the other side of the account coming in). 1t the
incoume exceeas the expenditure there is a profit or gcin. In
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C in isoiated transaction of sale and purchase the profit is
ascertainea oy allowing the cost of the asset arainst the amount
for which it is sold. 1f it is sold for an amount which exceeds

the cost there i5 a profit or gain to the extent of that excess.

._.,.

In my view the Commissioner has clearly erred in not
giving effect to the predominance of the words "profit or gain®
over the provisions of section 15(b)(i) muking the premium

[

ussessable. that paragraph is governed by the words of the
proviso, "without in any way atfecting the cenerality of this

section".

As to the character of the moneys received by the
uppellant company as a premium, 1 hold that there is no doubt
that it is, notwithstanding that it operates ns a consideration

-

for a lengthy term of 30 years licence to occupy without puayment
of rent in the ordinary wuay. A premium is more comwonly in the
Torm of a payment in aadition to rent or consideration ifor use
‘qu occupation, but in my view not necegsariiy so.

(A rrom what I have clready said it follows that the amount

of the premium iiable To be taxea must be accertained by reference
to the portion of it which constitutes prefit or gain. buildings‘
grccted on lond are undeniubly an improvement and in the course of
ce hearing I so held.

This brings us to a consideration of Section %0 the
relevant parts of which read as follows:

"30. In determinins total inceme the rollowing
exerptions and dedauctions shall bte a2llowed -

(a) such reasonubie amount (6 the
Commiscioner, subject to enoersl
instructions of the Minister, muy
allow for depreciation or improve-
mente or both:"




»-general 1nstructions referred to in the sectlon and on whic
P the Conmissioner rellca in aecllning to making an allowuance ftor.
improvements read as follows:

" be Allowance for Improvements

1« “he Commissioner may, ror the purpose ot
arriving at the total income of the taxpayer
Tor any year, allow to any tuxpayer engageda
“in an agricultural or pastoral pursuit a
aeauction in respect of any sum sprent in that
yezr by the taxpayer on capital improvements
to land where the sum is spent on - ,.,... "

.

and then follow eight instances of improvements of an agricultural
n:twe relatving exclusively to the soil and the nuturi:l or induced
crowth thereon. ‘this clearly hes no limiting effect on the

Commissioner's discretion with regard to allowance tor erection of

buildinrgs ac improvements on the lend.

. Without going into further aetail, I now hold th:t the
cutire undertaking for purchase of land, erection of buildings and

- dinporal of them was one global ungeverable transaction wnd rust

( Le a3ccssea as such without in any way attempting to pici out
indiv.idquzl parts in ascertaining the profit or gain. 1 hold
Turther that the Commissioner was in error in law in us:eusing the
wnole zmount received as a premium having the charactoristic of a
prefit or gain in that he did not airect hisg attention to his
Ouiisation under the provisions of Section 30 to allow for

luprovenents.

In these circumstances I vacate the assessments end reler
viedli back to the Commissioner with a direction frem this Court
6 tuut he reopen the matter and give attention to the assessment of
irotit or-gain by allowing a deduction for improvements under higs
uiseretion and powers as set out in Section 3%0.

It is cleur that whutever assessment results from this re-
consideration will be a new one and as such open to objection and
pre.l either to this Court or to the biscretions Review tourd.
cre o ensuents are get aside and to the extent et out wbove the
Wil 13 allowed. Appellunt is allowed costs cfruppuxl 450.00.
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