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This is on appecl frem the discllewanee by the .73
Commissioney of Inlond Reveanue of the taxpayess ebjestien.te.an:
assessment of $29,774 as income rather then treating .it as.a:
capital acszetion.. The assessment azises out of the purchase

by the taxpayer Kelten Jovestmeats L3d ef a blosk of 20,800

- shoxes. in Dasbzo Steel Rolling HMills Ltd.fream Burns Philp

(Sovth Sea) Co, Ltds ot $2,25 a shaxe and the sale of those..:
shoras less than tvo months later ot $3.75 ¢ shaze,

Kalton Investaents Lid is a private company in which
Jomes Hichael Ah Koy, his wife and children are the sharshelders:,
Jomes Mighcel Ah Key elthough not the principel shazeholdoer ..iui
is the governing Dizeetor, vith the povers which go with thot
pesition, He may, I think, be described as a highly successful
businessmcn and in 1976 or tborgqboutg_h§ became interested
in Desbro Steel Rolling Mills Ltd in which the majority
interest was held by the Sennik fomily, who one on or cnothol

held 62o5’ of the 0091901 of the Co-pony. W.R, CQ:p.n'.' iu
(South Pacifie) Ltd and Burns Philp (South Sea) Co. Ltd each f:
held 20,000 shares cmounting in eash ‘case te 7,23X of the total . ;
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’/nu-hor of shazes issued, - Mz, Ah Koy held net. shares. Desbre

Steel Relling Mills Ldd, wh}ch,;.lhnl¥‘39;;Ap¢§§rgﬁpgd fallen
vpon evil days, the nature of which need not be gcx}é?ulctlacd
here, ond begun te look zound. fer cssistanss, . the Seanik

fomily being willing, of nocooscry{“to'aoll out their ;haro-'

holding, Mr, Ah Key thought to. toke contrel.of Desbre cad

put out foclo:i not only to the Senniks but alsae te Buzns
Philp (Sovth Sea) Co.‘Lf@,'gith‘yhpsowﬂqpqgcgi9{ the time he ,
appears fo~haVO been 6n'§;:y'frionaly fQiio."Hn'Lccoi; ;;ry
friandly alse with the Senniks ond on 16th June 1976 beeccmel. .
on clteznate direstor to Desraj Seanik, becoming a substantive
directer on 31at August. 1976, He had net yet become o . ...
shazehelder but a director did not nsed to be a sharshelder..
He mode an of fer to the Senaiks te buy their shazes at $2,25
a share, but without success, and in 1976 ond 1977 made. various
offers geing as high cs $3.25 o share for the Sennika! shares
byt none were acceptcble %o the Scnnika...Hc-th-q.brought,ﬁd

Desrcj Sennik and his son Subhas Chandra Seanik whe weZe. ..-:

- monaging the business, %o Mr. Lyle Cupit, the Managing.

Director of W.R. Carpenter Ltd (Seuth Pccificly-nThnt.vcn;on :
10"‘ m:ch ‘977. - : B o e e e G e

Thare Mr, Cupit, on bohali of Bisicgﬁpgﬁ;:;!f;égaxy
to bby the Seanik shores for $3.75 a.;hatp; H;‘i?a;iﬁtbglé-

ﬁtuph memozandum of vhaf was cgtood‘Qpﬁaigt“théi i;;{%qérwgad
begause it seems te be the most uétorgé} ' the case,
I set it ovt in full. s

; faet in the case,
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Carpenters already hold 20000 or 7.23%
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- Investments Ltd offering to buy the shores which Kelten~ s

de.
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Offes subject to Fiji Govesnment permitting

(a) Tokeover and enginesring inspestion of plant.

(b) 1. Ah Kol to mcke and get acceptance of his
. effer to puzchase 82 20,000 shares hefore
‘ony furthct nogntictinuna‘-e S w0t L wa

2. Ah Koi alse tcndn:lng lo: 3,500 shcxna [
r'ut.‘. CO., . i ‘M‘.,-_,r .,J-< e _;'
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Meeting Sonnik (Son&qr) Subozh Sonnik and J, Ah Koio, *

Mr. Ah Koy had talked to Buzns Philp (South Sea) Co,
Ltd cbout their shares in Desbzro and on 10th March 1977, after '
his meeting with Mr, Cupit they weze .ffox.d te him_at $2,25
a share, He accopted tbo offer qnd pald a sum of 845 OOO the
following day and the :clovoat inatru-ont of trunsfcr was
signed on 5th April 1977 ond appreved by the Desbro Boaxd of
Directors on 5th May., On 25th Aprii 1977 Caszpenters made o~~~
fozmcl offer for the Seannik shares which wae accepted on'tbo*g
27th idem and on the latter day made a formal offer to Kelton'

Investments Ltd had bought from Burns Philp (South Soa)‘Cog

Ltd six veeks before. That offer was cccepted the same day, -
On 26th June 1977 the Central Monetary Authority cpproved the
transfer of the Senniks® shares to'H.R.‘Cc:pont-: (South Pacific)
Ltd. In due course Kelton Investments Ltd. made their tax o

return ropregesting a sum of 329,774 the ptocoods of tho nulc’
of the Desbro sharea as a capital accretion. The Commissioner
of Inlond Revenve demurred, -

 The matter falls ta be Hgto?p4p§d yadox,pxqv;a;;(y)
to section 11 of tho Income Tox AcﬁQ"“Scction 11 4is a soitton
giving a very gomprehenaive dofinitiod of.tetcl‘inoono“énd
is folloved by twenty-two provisces,. o! vhlch the fizst ia
relevant to th-to procccd&u;t., The p:ovisoaa pta:t offy . .
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* Provided thit, vithout ia ony way affecting the
gonerality of this section, total income, fer the
. . puzpose of thias Act, shqll include -

(a) any profit or goin acczued or dezived from
the sale o2 ether disposition of any real  .iiuy iy
or personal property or any interest thoroin&
if the business of the taxpayer comprises N Lol

oae "~ dealing in svch property, exr if the prepesty . :ili:.ly 3

 was acquired for the purpose of selling ez '
otherwvise dispesing of the ownership of it,
-and any prefit or goin derived from the A
carzying on or carrying out of any undottcking
or scheme entered into or devised for the
puzpose of making a profit; but mevestheless,
the preofit or gain derived from o tronsaction
of purchase and sale which does not form part
of o series of transastions and whigh is mot:-
in itself in the natuge of trade oz business
shall be oxcludad. .

2

The Commissioner of Inlead Revenve sonteads that the
prefit is caught as being prepezty aequired foz the puzpose of
selling er othervise diaposing ef it ond he says that first it
has net been shewn that the shazes were not acquired for the:

L purpose of zesale and secondly thot it is not shewn thet o “
commission business is net established, on instences of vhlih is

the purchese and sale of these particular shazes. I begin by
ebeserving that the enus of proof zests upon the texpayer see
$.70(2) of the Income Tax Act 1974, I think that the onus is
fairly desczibed by Huat J, in F.L.T. v. Nixon [l9797 10 A T.R.
82, 66 - - b B R Wt

® Juries in civil coses every doy are dirested by =~
refezence to a palr of seeles in which -the evidence I
~ and the arguments of the plaintiff exe plaeed on the - - Lo
.~ one side and on the ether are placed the evidence ond Lo
.+« arguments of the defendant, The juries are told that
if the plointiff succeeds, in their estimation in :
veighing down those scalss ever se slightly he hes b
discharged the enus of proving to their reasonable v
satisfaction that whatever he acsseits is merxe ‘
~...prebably cezreect than not. I do net see why a similer A
~ degzree of proof is net opplicable where the taxpayes ;Q‘J
'is ebliged te establish the cbsence of a paztieular
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‘intention in purehasing shares, *
: - ‘ : P PRI T B P A TAPTS

,x aceept that statement as gorrest. . - ... (- wog st ’

) Mx. Ah Koy was the principal vitncaa for thc taxpoyox,
and he was cross-excmined at some longth, H. cdlittod tho o o
'cont-nts of the memorandum made by Mr, Cupit to bc uubatont&ally ;
'aecurate, although he cavils at the use of thc tcr- N 5
 '1ntotaod£ary which Mr. Cupit used to doocribo hin in a tolox
" to his Chalrmon of Directozrs - o torn whlch Mx, Cuplt ug:io: o
‘to have bccn vsed somewhat loosely. Mz, Ah Koy eppqrcntly
rang Mr. Rowland, the Manager of Burne Philp (South Soa) Co.
?ﬂi Ltd on tho evening of the day he spoko to Mr, Cup&t “and ‘?.w;.ng
i Senniks and arranged to buy Burns Philp's shares ot $2.25 °
share, and the following day he paid $45,000, although the
relevant share transfer was not signed until 5 Aprilw1977.”;H$?
:Thcro is a provision in Desbro's Articles (Artiale 25) which

ieonf.ra certain rights of pre-emption in favour of existing s
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‘members of the company, and which have to be exhausted b.f,,. .
shares can be transferred to non-members. Mz, Ah Koy sald
that when he purchased the shazes from Burns Philp he :till o
intended to try to obtain cither a controlling intezest or e

a substantial minority intereat in the Desbra Company, and

’é?~ that he only relinquished that idea when ho‘found that
Carpenters had bought the Seanik shoto; ond were in a positien,
to shut him out, He therefore sold his shares to Carpentezs. :
Mr. Ah Koy's evidence as to his puzpose or object or his state o

“of -ind pu:t, of course be acrutiniaod most clo:oly see
Pascoe v. Connilsionor of Taxation (1956) 30 ALJ 402, 403d;AITR
315,

- Theze is ne doubt in my mind that Mr, Ah Koy's .
.oziginal intentioen wvas te eobtoin centrol of Desbre begause
ke thought he could opezxste if at a profit cnd his offers.to
;the Senniks onddhis oppzeach te the Bonk.vese. all_ eandusive

N S .
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" to that end, But it is sigpificent  that he did net buy Burns

Philp®s shares until after Carpenters through Me. Cupit had

agreed to buy the Seanik's shares.  -The fact that the agresment !

vas mezely oral is not, I think, to thOApoinf;*iin»ny view

Mr. Ah Koy bought ___ > Burns Philp's shares at 32.25 e oha:o
at o ti-o vhen he knew that Carpenters hod bought tho Sonnik

, lhcxos ot $3.75 a share and would buy his shctes for tho ‘scme
price, Mr. Ah Koy ‘admitted that he loml of Ca:pento: t“ .‘ “_
taf.xoat in Desbro on 10th March 1977, and knouing that, he poid
out 845 000 in buying Burns Philp's ahc:ea.. It 1: signifiecnt
that he paid Burns Philp in-ediatoly, although a 0oru of trunafct

| vas not signed until 5th April 1977, ‘I think thot it must be

‘?§ borne in mind that Carpontcrt were not prepa:nd ta cpprooéh Bbxnt |
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Philp direct, and were not pre ared to coupleto the pu:chcao of
the Sennik shares unlass Burns Fhilp could be bought out. Hence
Mr, Cupit required an intermediary. Mz.Ah Koy was that , -,
intermediary. He was not Mr, Cupit's ageai, . He was being elleuwed
to take his profit, Mz, Cupit cngigipoted that he !oqldﬁhqge to
pay $3.00 @ shaxe, In the event he bought foy $2,23, 1 de net
believe that Mr. Ah Koy still intondadlaftqgkthe_geptiqg_of;lbth
Mareh t9 ebtacin sontrol of Desbre, In his own vozds, he did not

have the business muscle to compete with Carpenters, I dq net
beliave, either, that at that atage he expected that there . . ;'
veuld be any obstacla either from Desbre's diyeqtozs oy fxow .y -
the Ceantral Monetory Authority to the txanafez of the jennikse

shares to GCaypentexs or that the condition of the plant wowdd .| o
stand in the way. There may have been the hepe thak, . ... QJ
Carpentez's engineering inspection would jnduce Mr, Cupit to i
go back on the tronsagtion, but I think it was g hope Rathew .., |
than cn expeetiiticn, I om not suye vhethex We zealised that

Desbra's dizectors ceuld met atop the 3zansfes ta Carpsnters ;_
unde3 the preemptive elavsss, It will be noted thot he sald 3
Kelten's shares to Corpentezs while the tranafex of Senaiks® _; :g

shaxes wos still yndeg Gensideration by the Ceatyal Monetegy,
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Authcrity. It would appear that Carpenters applied foxr
consont to the pu:chaso of tho Sennik lhatll on, 2§th ApriL_,
1977. It was granted on 28th Ap:iloﬂ Mre Ah Koy acccptcd
Carpanters offer to puschase his. shares an 7th April, .

But the gquestion which”has‘té'bo”ﬁnsworcd'tn cases
of this kind, it has been said, is what was the donl.mmtf”""‘3
motive of the taxpayer vhen he acquired the interest vhtchgli
challenged;: see C.I.R. v. Thompson in the Fiji Cou:tkof'lppoal
(Civil Appecl No. 8 of 1979). So hoze tho queation to be’™r
answered is what was the dominant motive of the taquyo: uhon
it bought Burns Philp's shares in Deabro 3teel Rolling Hilll
Ltd - was it with o view to resale at a profit. ‘It has boon
pointed out that it is o question of fcct as to vhothor the ¥

IS SN o PRI S s S0

taxpayot had that notive.

I do not attoch o great decl of impoztcnge to the
lack of o feasibility study, Hr. Cupit probebly ohtulnod thot
to satisfy his directorss Mz, Ah Koy had noraly to satisfy _
himself. Nor to his approaches to the Bank for a sum which,
1!_Ht. Cupit's evidenco is accepted, was quite inadequate %o
moke Hesbro a viable concern, Mz, Ah Koy was satisfied that
he could mcke Desbro profitable with the money he was ablntfo
zolse from the Bonk together with what he had on depesit with
Burns Philp., Nor do I attach much lnpdrtonco'to the fagt that
the taxpayer's memorandum of associaction permits it to deal
in commissions and to sell, dispese of”and'd.clhtn'Lttzproporty.
Its main object is to deal in merchandise ‘and in particular
typewriter, accounting, odding, salculating, dtctaflug,'q‘ ot
duplicating, cddressograph machines and such likc. The" objoctt
vpon vhich the Commisdonez lays stress aze usval provisions
vhich aze found in the memorandum of cssogiation of most
companies and thoy aze 1ncluded s0 tbog tho canpony utl& not
be restricted in cazrying ovt Ltc norncl opozotions, Bqt I an

-tntcrostcd in, und do cttuch LlpOttcncq to tho fcgt ghcg thn

oo S petd e
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taxpayer retoinod these shares for only .9ppToximotely seven
veeks, as it secms to me that the foct that _the _taxpayer held
the shares for such o short time is ctrong evidence that he
acquired them for purpeses of profit making. Mr, Ah Koy‘.
evidence on this point is that vhen he realised that
Corpenters propesed to buy ths Seanik shares he changed hia
mind about trying to aequire control of Dosbro and docidod to
sell, He said in cress~examination thot he renllsad that
unless he got the Sennik shares he could not gontrol Dcabra,
ond I do not accapt that when he purchased Burns Philp's
shares, he still intended to tzy to control Desbro, He said
| that after 11 Mazch 1977 he discoverod he could not conpeto
e vith Carpenters, I do net accept olther of those statements,
I am satisfied that he bougbt Burns Philp's sbu:oa with tho
intention of selling thea to Carpenters at a profit,

But purpose is not Recessarily the same as inteation;
see Plimmer v, Commissioner of Inland Revenue (No.2) (1958)
NZILR 147, 150, Here Mz, Ah Koy knew that Caxpenters were
toking over Desbro, He had cgreed vith Mr, Cupit that he
would buy Burns Philp's shares. He had a pretty good ideq
that he eould acquize them for sonsidezcbly less than $3.75
@ share, He had received from Mr. Cupit a promise that
-~ Cazpenters vould buy those shores ot $3.75 if he wanted to
sell them. In these circumstonces I draw the infezence that
Mr. Ah Koy's puzrpose - and indeed I think his enly purpose -
vas te make a profit by buying those shares sheaply from
Buzns Philp and selling them to Carpeaters, The faet that he
ageepted Cazpenters offer promptly when it was Rade seems to

. me gonfirmation of my estimate of his puTpose,

hd The Coamissioner alse contends that the taxpayer
v ¥as garrying out a scheme devised for the puzpose of mcking
e @ profit, In the light of my finding above I do not consides
14 it necessary to enter inte a discussion of this aspeet of
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Suva,
/7‘ March, 1981,

{KoAe Stucst) L




