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.t,-~.. IN THE COURT ()F REVIEW

~' No. 1 0' 1979I .''.'~I··'

KELTON INVESTMENTS LIMITED .
, (, _ u oJ':. Ap,.Ua,,~..~ .~ ~•......._ •...•

COMMISSIONER OF INlAND REVENUE :>_' ,,;; ·,.a•••••••••
',""

HI". M.D.--: H~, H.J.

- \..... - ,

!
" ,~.IBen.fi ••ld fo&' the ,lpp.l1aot. i .,

Scott and Ma. H.l" fOI" th. R••pondent.
•. _-, Q,." • > .• - ;z.l.o ;~;,. , .,It:'~"~;' -'~,. ,,~;..,.,,'t ~'~!..:;

Tb!'. i. aa appeal f~•• tll. di.olla"a ••• it, tta •. :::...Z;j

Co-.i •• i.on••. of IaloaG,bv •• u•• .I,t" taxpay•••• bj •• tien,t •. _,~

a•••••• ~ft,t 0' $29,n~ a. iDe •• I"atb.e. taan. tl'••tin~ ,it a.~ClJ

( capital aCGzetion., Th••••••••• nt a~i ••• out .fthe pu&"oba••
l by tb. tOXPOY4Z KelteD Iov•• t••at •.Ltd.f a blo.k-of 20,800

" .nQ••• i~ o..bao 5t••l RoUiag Hill. Ltd. fJ"M Bun. i'hilp
(South Sea) Co, Ltd. at .S2.~ Q ,haze and tll. '01•• f tho ••.. :
.bo~I' 1.,. tban tvo .anth, lot.z at $3.75 a ,haz ••

K.lton 1nv~'t••at. Ltd 1. a p.ivote,ooapaoy 1ft which
Jo••a Hiohael Ah'Kay, hi, viI. GQd,Qbil~.D a~. tk•• hQ~.ba1de~.;.
Jota•• Hioho.l Ab Key oltbouga aot til. pzino.ipel ah••• jualG.z ..••.j

i, the ;ovezning D1.80toz, with t •• JOweza vbi.h go withthGt
PQa1tion. ,He lIOy, Iihink, b. d••cz1b4td aa a highly .uco ••• f"l
bu,in ••~mcn and 1nW76 ~% tb.l".abou~. he b.oa •• 1nt'I"••t.d '

• • '. 'of" ~.in o..bzo Steel Rolling Hill. Ltd 1ft whioh the ~jo,ity,
.. 1 ~.

1nt.z ••t wa. held by the S.nnik faaily, who one way •• anoth ••
b.ld 62.5% of, the eapital of the CO.pGAy, W.R. Carp.nt.~
(Soutb Paoifl.) Lt4 and Buzna Phil, (South Sea) Co. Ltd .aoh
b.ld 20,000 ~haz•• ·aIIOunting 1n ea.h '·OQ~.·'t. 7.23% .f the total .

.- :.~.. ,:.-
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/AU•••• 1 •••••••. i••.,•••..•••All KG1 helGaet ..• ial'.'. De.bl"o 11

5te.l Relllnt Hill. Lid. vb1ch.X .•hal1 call O••el". had fallen
, ~. -." ~ '.- • • •• : •• •. I ..• v

upon evil Gay., tb. "Qtu~•.•f v~ich n••d fto,.b.pQZt~oula,i••d.
, . • • • •• r \. • -,_" ~ , .••'11 ,

lael'., and b.gu •• t. l •• k n ••••..I•• a•• i.tan •••..ta. S••• .1k
faaily be.lng vil11ng, of ".e ••• aI"1,-,to ••11 out thell' Iha.e.

holding, Mr, Ala Key t1lougb~ to. tak. confnl .• '; O'•••• ·aad
put out f•• l.I" not only to the Sennlk. but al.o to Burn.
'bl1, (South S.a) Co•. Ltd, ~it" vh••• HaaQ.~. '!It tb. ts..~h•••

. _.. - " "': #,,' ;. •• ". .AI" • ,- ~ • • ~ • •• • • • ..•• ..; '~:".~"; •. ~ •

appeal"' t. haY. b••n on very f~leadly tera.. He beoaae Y.l"y
f~i.ndly 01 •• wi tb the S••• ik. GAG Oft 16ta Jua• .1976..b.e8Gtl•• ·l;. •

aa altenaot. cU.,.•• to •. to D••• a; S••• .ue, b••• ia, a aub.taative
cU,.•• t.,. •• 31.t Aug".t. -1976.,... He had "ot.. ,et . It••••• ·0 -...~.-::':

_1» .ha •• held ••. but a di.e.tol" cU.. not n••• to De_a .hGJ'.holG.,,~
He aade an .ffe •. to th. SeADlka to buy tbei •• haz •• at 12.25
a •• aI'8, but vitMut • .,CG••• , .d1a 1976 and. \977 IIGG& YCU'iovl

.'fe%. gaia, a. hi~ a. S3~25a .hal"efo, th. SenALka' ••~e.
but non. wel'. acu,talal. to th. S.naik ••. Ha·tb-a. bnugbt"'i~~:
D•• l'oj S.naJ.k ad IU.••• ft Sub.a. CJaandra Seu.iJc. " •• w.••. >. !~,i

~ IIGnaging th •. bu.i •••••, tel MJ'. Lyl. Cupit, the Managing ,\
Di,.eoto2' of W.R. Cazp."t." Ltc (Seuth 'au fi.)•..::Tbat .,cac.n

• • ": •• ~ • ; ••• : '" ~. ;: ••4 ~ , ".< ~ €lt

The,.. HI-. Cupl t, on behal' • f bi. co.pany .• '.I.zed . ... "
• , • •• ~ ••.'.. • ••. ";,4 '04 :.; ~: ••..•.• :1.1. -: _"~ j;

to buy the Sennlk aha,.e. fo,. 13.75 c .bQ~.. He ~d •.Q hele•
••.••• <, ., _~ \...t....,.: •• .:.· =._~;~

QJ'Qph .-.oJ'andua ., vhat va, ai"e.d "pon at that •••tiftg, and
. .' - 1.',. ,'.:J.~

beoGu•• it ••••• t. b. the .at .ot8l'iol 1 'a.t ..~•• !h. Ga•• ,
.• •.•• "'-01.:" ~ "'.:.._ ,_ .t-~ _t~J::' ,."v .•~:;·,,:,,~:""~l~ .•."

DEsaRO STEEL ROLLING HILLS
: ',' _.:_., ••_ ....' \,' .1 ~.~. "., - ,....:.'.;.:.,..:..;'-::'~lo/3/Ti;:'u ~.~~

CQ~p.nt.J'. alJ'.ady bold 20000 01' 7.23%
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Offa~ aubject to f4Jl ~ve~na.nt p.~tt1na
:"•. ~ I'; ~. ;.-:,!.... ~..~, _._", .' ' . ....::.... ' .._:

(a) ,.Tokeoye. ond eng.!ne.l'~g ~,n.p.CJtion .f plant •. :
- , • , ~ • ,. -. • >- •• , • ". -....... .- • .- •

(b) 1. Ah 1<01to .ake and oet acceptance of hl •
• ff •• t. ,,,.cha •••• 2O,.QOQ .••••••• INfo ••
aay..f"n••• a_tl.t.t,a •• ,. ,",",j~ 0;> r , •..'"

.:. . ._ _:t~
2.. Ah 101 ala. teftde~1ae f.. 3•.500 aau.. IP

T•••• t••• c.•.;; '.~.>. ;";';', , . .:.:.;. ~.~~" .: ~).,.., ~;

Heet!ng Senn!k (.S.!nic,.1' ) ..SubQ.h.Senn1k,and ".J•. Ab Ko1.,
, ;. ~. .' ..., ...•.' ." ....•..• - ..•.... ' ; •. _....... ,'.-' _. -, .,

• .- :J

~ •. Ah Kay bad talked to BUl'na Pbllp. (Sout. S.a) -c.•.
Ltd about thelz .hal'e. 1n De.bl'o and Oft 10th Hazen 1977, ~fte.

~- • ~ - ••••••• '0' ••• "

hi •••• t!ng wlth Hw~Cw,it they w•••• 'f•••4 te hi•.• t S2~25
Q .haze.. He accepted tbe .ffe.·'ond paid a.• UII of ~5"OOO the.~.. . ,.., . .. , ..; .

following day aad ta. .ala•••• inat.v.ent of tl'an.fe. wa•
•1gned on 5th Ap.ll 1977 and apPl'oYe. by tb. O•• bzo BoaI'dof
DiZ'eotoZ'. Oft 5th Hay." On'25th ApZ'll 1977 CGZ'penteZ'•• ade 0 .• ,.:.

fonal .'fel' fo~ tb.S.nnik .baze. whloh va. Gccepted OAth.> t'

21th ld •• cad on the lattel' -day·.ade a"fonal' off •• to Keltoll'
" %nye.taent." Ltd off.~lng to buy the .ho•.•• whicb K.l ton -;; ~

Iny•• t.ent. Ltd had bought froll Burn. Philp' (South Sea) Co.,
Ltd .1x week. b.'Ol'e •.- That off.1' wa. acoepted the .a •• day;
On 26th June 1977 the C."tzoal Honetal'y'Authol'ity appn"ed'th.
tl'an.fe~ of the Senn1k.' .haZ'e. to 'W•.R•.'Cal',ent.r (Soutb 'oc1110)
Ltd. In due GOUZ' •• Kelton Inye.t •• nt. Ltd~.Qd. thel~ tax ~J

-c·

return zoep•.~e'ti~.t~ a .u. of 129,n. the pl'oce.d.' of the .al.'~~

of the O•• bl'o .hazo•• a. a capital aOCl'etion. Th. eo..l ••1oael'
.f Inland Rwen"e dellUl'zo.d. - ;.. . .. ..... ~':; .'

, .
, Th. aatte&' falla t. b. ""~te~~~d .""d.~.PI'OV~.~ .'(,)

to •• ct1_ 11 of tho Inc04Ie Ta. Act.··· 5••• 10n 11 i. a •••• 1on
. .

g!vlnV Q vezy .,o~p•• ".n •.1ve.d.fl"!t~~~~.f '~.t~l.·~A~~.Q~d
1. followe~ by tweaty-hlo pl'O'Iiaoe., of vhiob the f1~.t I.a

. "

zoeleyantt!l t~ ••.~ pJ:Q!=e.cU.",••. / Jb. p~!»y!~~~.:.I~~t .!»f~"L.•..:.!~r
.; ~ ~ ~'V'_ :, •. _ ~ '~.:~";';''''':''f~}1.I.4t_~~, ~ .:.:L,~ :-..;~~'"'':".:..;:, -: . '.,. .

'.,"" ,_. ".,"': ~~; "." cr.,;.. ..~.~ "'" ';:~ .••. ~ ;~; _: ••••>·J~t·.:.~ ~.~ u ~,:~;::t.l~.lJ"';'~)(

t •L:..<
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• '.O¥id•• t~, vita-ut i. any vay affecting the
gen.~al!ty .f thi•••• tlon. total ln~., f.~the

,pu~po••• f tbi. Act, .hQl1.includ.'.
• .., .# ,. ••• ~

(a) any p.ofit O~ gain acc~.d ow •••iv.d f.~
the aal- ••• th.~ .1" ••1t1•• ,.f aay ••• 1·'·..-·~t~V~;-,
o. p.~,o.Ql ,~op••ty O~ any 1nt••••t tb•••~~,
if the bu.in ••• of the taxpoy •• ooapwi... .
d.ol1ng 1n auell ,~o'.l'ty, ••..·1' tJa. p•• , •• ty:·~:'~:.i':J
va. aoqvl~ed for the pVl'po,. of •• lling 01'
oth.~v1•• di.po.ing 0' th. ovn.~.hip of it,

.emd OIly p~.flt o. la1n der1v•• '1'0. the ;.,;'~
cal'J'yi ••, on 01' oa~l'yin9 out of any und.l'tok1n81.
or loh•••• nt.~.d into or d.vi••d foJ' th.' .
pVI'PO'. of aak1a, • 'I'oflt, but a.v ••••• l••• ,
the p.oflt OJ' ia1n d.zlv.d fl'Oa a tZ'an.action0' purahe •• and .01. wh1ch do•• oot·'o.-'pa.t
0' a ••• i•• of tl'a •• a.t10na an4lt vhl.11 1, Rot'~~'
in it••lf ift th. natu••• f,t~ad. 01' bu.la ••• ,
.hall b•• xolud.d~ • -,'" • ,.' ," ~ ~ 'A

Tb. C.•• l•• ioa •• of Inl ••d a.¥••••• ont •• d. that the
,•• fit 1•• ought •• b.in, ,••,••t, a.~u11'•• '0. the ,u~po •• of
••111A, •• ot••tw1••• 1.p••1., .f 1t aad l•• oy. that fl••• 1t
110. not ~•••• h.vn that the .ha••• v.~. not a.qui••• f•• tll.~
,VI''''•• f ••• al. and •••• ft~ly that lt i. not .h.wn thet •
••••i ••loa bu.ln ••• 1. n.. ..•.•11••• 41, •• In.teft••• f whi.h i.
the pu~.b••• aad .01•• f th••• ,a.ticul••• ~a.... I "gi. by

eb••rving that the enu. 0' ,~••f ••• t. up•• tb. texpay•• ,•••
5.70(2) .f the In•••• Tax Aet 197... I,think tkat the oau. 1,
'a1.ly d.,••1be. by Hunt J. 1. '.L.T. v. Nixon (f'7!7 10 "T.I.
62, '6 - ~'- ~.. .' '. ;, .:..•.

;j-:'-.;. •. ; ..•.c• Juz1 •• in o!vil ca•••• v••y day a•• di••• t.d by
z.f •••n•• to • pal. ef ••• 1•• in vlalela·th•• videno.
and the aJ'gUII.nt •• f the plaiAt1 If ••• p~o.etl •• t.b. :T;~
on•• ld. and on the .ta.Faze pla •• d the .vid.n •• aad
ar,u..nt. 0' the def.ndant. Th. jvzi •• a•• told tbat
1f the plaintiff .u•••• d•• in th.i ••• tiaatiOft in
.,.i,hing do.,. tbe, ••• al•• evu ••• U,latly Ia. l••
dl'Gha~g.~ the onv. .f p%Oving to tbeil' ~.a.onabl.
•oti.faction that vhat.v •• h. a••• tt, i••• ~. '

, .~. pl'obably •• .I'Z•••. t"an •• t. I do aet ••• "lay CI • .uu.la
, d.i••• of proof 1, not applicabl. vh.l'. tb. taxpay.~
. '1•• bllg •• t••• tabli.Ia'the ab••n••• f o', ••tl.ula.
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Hw. Ah Koy va. the p~inGipQl v~tn ••• for ~~. taapav.~,. ... ~... .., ... '"::"~~"I,~
and he va••••• a-.X~iA.d at .a.. length. He adaitt.d the

" .. .... .ce~teftta of th•••••• a.~ aade by Hw. Cu,it to ~•• ub.tantially
.; .-~~~ ~,i:{ :.~~~

a.Gu~ate, although h. cavil. at the u•• of ~h. ~e~.
." '"t. .. .-.. ".·1nt.~.dla~y' whicb ~. Cupit v••d to d••• ~lbe hL. 1ft a,t.~e~

. . . .. '-"'f -- '
t. hil Chainen of D1zeotoz. - a te~ which Hz. Cupit' ~gJ.·ee•...•....

, ' . ~ ..··r; '":to haY. b.en uaed ••••what l•••• ly. ~. Ah Kay appa••ntly~
,.. .,.,~ t"·>.: j;."

~ang ~., lowland, the Manage" of Bum. Philp (South·S~a)·c..
. .. '." . , - ~.•' ..::

Ltd Oft tbe .ven1ng of the doy h•• poke to M&-. C41pJ.tCIIId tb•.
, , .'} ~li;.fn~

Sennlka and ~~ang.d to buy Bu••• Ph1lp'. aha~ •• at 12.25. *
.' o ••ha~., and the following day h. paid 148,000, although the .

• ',,7' .', ~. ~:.:,. ';'"

releYant .haz. tzan.fe~ va. not a1gn.d until,S Apzil 1977.
There 11 a p.ovialon in o..bzo'. Aftiol •• (Aztiol. 25) which

, ... J
'. .- ...•. ~.~..conf ••, •••taln .ight, of ,.e-..,tion in favouz 0' .xilting

, J••• b•••• f the ooapany, and whicb baYe to b. exhQuated befo~e
!\ ',,:,:

.hQ~.' con be t.an.fe~~ed to non-.eabe~.. ~. Ab Koy aaid' ,
•. ,. :a .••.that vhen h. pu%cfta••d the ,ha••a fro. Bu%n. Philp he atill
~>'.~"';lntended to tzy to obtain .1the. a contzolling lntez ••t o~

a ,ubataatlal aino~lty inte •••t in the D.,bro eo_pany, and
that he only r.linqui,hed tbat idea vhen he found that
Ca~p.nt ••a had bougbt the Sennlk .ha••• Qn~ v.~e La a poaitlfD,
to .hut hia out. He the~.fo~e aold hll ahar., to CQ.peAt.~~.

. . .~~. AftKoy' •• viden.e a. to hi. pu~po ••• ~ objeot o. taia .tat.
of .1nd ~u.t, of cou••• be .c.vtlni,.d ~.t olo.ely .e.

o , • • • • .-:-:.

PoIOO. v.· Co_i.,lone. of Taxation (1956) 30 AU 402, '403" AIlR
.. 1; ',I •. ~,_ •• ~'.'. ;. -,' -,'_... ~ ,".",~! .. :.

ria.o i••• "ubt ia -V MAd tlaat HI'. AD Koyt •. _0';'

..01"11ino1 lnt.,.tl." "oa t••• tou •• tl'o1 .f De.b. beelau •• ,r,;

. Ia. thousht ta. GOuld ., ••.ate' !t. at a 'l"of1t .e. au.•• ff •••. to
;.tb. SeftDlk. -.taw.. ."..ad. t. tIM ionk.veh, a11_•• d"uve

I it·r.•. ,· :-.I' ...~•..-' .,' .. '.

t:?;/·~ ,[. . .

f~l· ::'.:';
r",
I



to flat end. But it 1•• igjtJ.floant 'f' that h. cU." not buy Bum.
Philp· •• hare_ until aft.,. COl'pent••.• thnugh tU. Cupit ba••
09l'e.d to buy the Seonik' •• ha••••·'·Th. foetthat the .'I'••••nt
Wd••• I'ely os-al i. AOt; I think, tQ thepolnt-."t:'1n -.y "1.,,
Mzo. Ah Kay bought __':': Bum. Philp' •• boa-e. at 12.25 a .haZ'.

, : '.., - , :' :: • j" ;j

at a t~. when h. knev that Carp.ntel'. hod bought th~ Sennlk
ahal' •• at $3.75 a .~ •.• aadwould buy hi. '...•ho~~·.;a'r ....th.;':'.CI~

. " 'I • ,".. ~.',~ .••• < ~ •• ;." •• , .~, 4:',. .4.;a
price. Mr. Ah Koy adMitt.d that he le~ of Cal'p.nt.I'·~. .

• .~_ .-,. '. '. ~ ~ ~ ..•. :- • ;""?~.~•. ~ j" r.

lnte •.e.t 1n O.abn on 10th Mal'ch' '1977, and knowlng that, h. paid
- . ~ ;J : ...•i; .; :.....

out S4~,OOO 1n buying Bu~a Phllp'a aharea •. It 1. algn1ficant
that h. paid BUl'na Philp 1••• diat.-ly I '01 though "0 fo~ of t~~n.f ••.

,,~a not .ign.d until 5th Apl'll 1977~ 'I think that 'it' ~u;tb.'. .:....' r -', ;...'~ ~...:.•\.'.
bOl'ne in Bind that CQrp~nt.I" weZ'e not p,..paz.d to approach Bu.a.
Philp dizec:t, and w~ze not pzEp ared 'to 'eO.plQt~ "tb~ ··pui-~h~.;~f

the Senn1k aharea unl~a. Bu~n. Rhilp GOuld b. bougbt out. Hence
tU. Cupit I'equi-zed an J.Qt-n(jdJ.Q~Y. .~.~~ ~o.l~CI.t~a't./~>\.,
1nta~lI.diQZY. H. va. not .MI"~ CUP.~t·. Qgeq; •. " .tj__w~,.being ~w.d
t. take b.ia pl'of1t t ~. Cupl~ aqti.,~pat8Q ~h~i. ,. "'O~lG J\~. to

pay $3.00 • aha... In th. event ~~ bought Jo~...12.2S. •.. +!t.#~ot
believ~ that tU. Aa Koy at1l1 lntend.d .Qft~_~Q.~.~11~g .oflOtIa
KaI'Gb to obtain oontl'Ol of Deab~." In b~. O,vq Y",~,.,b.~~,not
hov. the bualn ••• .."cl- to ooapete vith Ca~p.~t ••• ,¥I ~.A~!
b.Ue"e •• 1tb •• , that ,cat that '~QtI•••• xp•• t.d, ~h~t,.~q!•• '~I:U~~

w.u14 b. any ob.tqc:l. ~ith.r fr •• c.,~"~.~4Je.~o,,,o,,f~;.;jt

the Centzol Hoaet.QI'Y A\JthoZ'~ty t9, ,.~. t~~n~f'J..",f t.~•. ~.~~.at

.haz•• to Cal'pent ••• oztho' tb.~ •• nditio~ .f t~._p'l~~t~.~~4.;j.
• taAd in tb~ .¥.~y. Tb•• ~.QY ..hQv•. ~.~ tq. b" •. J,b~".•,·_:~,~..d.. ;i

CQI',eot.,', •• Ii.•••• ~n8.iQ.J.••t+o~ .ou~d ~n~uG~~~~~~~~t to
ge bqok OR th.t.Qn'Q,~~en" but I ~~lA~i~\I~' ~!,~p. l~~t~!.,"~':,;j

taa" an .xp.,tit1!4t .._l~~ n.t .u,~~b~t~!~ ~!.,;!a;~!~!~!~~,
De.b~.'.ii'.Gt~•• ~vld,A~j,.tG'.t~. tfgq~fe._~~ ~Z'p~~t.••a.
uqd." t~. p••••• 't~"e.•lQu~~.4It w11l b. n0t..d. th~t ..~~_.4.l~~

K.lt •••', .hol' ••.. to.Cq.p.q,., •. w~J,~•• ae t.zqq.f., J!r,~.n~J.k.~,~
.~q••• lItot ati.uJiRd~1 ~''''I.J.;'lqt~••" ~¥ _t~~ ~~~t,o~~11It"~~Q'1.",



'I';
\

A.u~~••ity. It ~uld a~,~~•. :.t~at ~al"~,t.~_,~ ;a,,11•• ,~.~ '.t ...

con.ent to the pu~.ha,. of th.Sennik _~GJ'.e on, 25th. Apl'i1. '~f.'
.. , '. "»' .••...• :.,7.· .•... '.' •.•l';"~

1'71. It wa. g.~"t..d on 28.t~Ap~U•.. Ma"•., AhlCGr .aG•• pt~~ .
'" ,'; .,. ,. .••• •• • .•• _ •••• ,.'. _'k •••.. , __ , ~\ •.••• "" •. ~- t .•• . ":.' ~ "~ ,, •. ~.C~,.p."t.~,off.~ to pUI'.ha.~.,"ie.~"Q.'.~' 27tb.l,pI'11~.. .,. \

.•••.• ". .• , •.•.• - ', •••.••..• '•.••• 'Il •. ~•••••• ..,jl •• , •••• - •••.. ..- .••• ,..,~.; ••• '''t ~--.., ".v,y i'-

• IBut the qu.,t!o" which'ha,to'be-an,weJ"ed 1n oa'.,
.;,~ ' :lof thi, kind, 1t ha. been ,aid, 1,'what wa, the do8inant ".

~tiv. of the taxpay9. when be'Qcquized tb~ 1nt8l'e,t whiob'le:
challengedl ••• C.I.R. v. Thompson' inth. Flji CoUl't of' App.al
(Civil Appeal No. 8 of 1979)~' So he.e th~ qUliati.on to b. ;;'.:,

on.wered i, what wa. the do.inant 8Otiv.· of th8 taxpaye •.wheA
Ilt bought Buzn. Philp'. ,bcl'.' In D••b~o $t••1 Rolling Hill.

. , .
Ltd - wa. it with a vi.w to ~•• al. at Q p~ofit.·· 'It ha. b.e.

), 1-~pointed out that it 1. a qU••tiOA ., foot '0' to'wb.tbe. tb.~·
taxpay •• had that IIOtive. '~" ,; .. : ~;I, '-,:, ,'j t:-t;;

I do not attach a g••at deal of iapo.taaGe to the
lack of a fea.ib11ity .tudy.tk. Cuplt pZ'obably obtain~dtJaati

. . .•. .. ..

to ,oti.fy hi, di•• cto.st tu.·AIl Ko1 hCMI •••• ly to .ati,fy
him.elf. NoZ'to bit approach.s totbe'Bonk 'or a au. whiGh,
ifHI'. Cupit's evidanco i, accepted, Wa. quite inadequate to

.ake ieabro a v1abl. ooncern. HI'. Ah Kay wa. loti,fied that
he GOUld .ake De,bl"o profitable vith-th ••• ney he wa' obI. to
~aiaefro- the Bank togeth.Z' with what'he had on ••,•• it with
Burne Philp. Nor do I att~ch .uch i.pol'tonoe to th.'faot ·that
the taxpayer' •• etDOrandu. of a•• ouation "'penlite it' to 'deal:

.' .

in ~1 •• 1on. and to •• 11, eliap.,e o"'ond' 4eal1n ltepl'OpeZ'ty.
It, .oln' object 1. to doal '1" •• Z'chandl,.;iancf'ln ~pG~tlo"la••

. . ' .; .' "1 -J ( ~ '~typewl'lter, accounting, adcUng, calculating, d'etat! ••;,' N·
. f........ '.

duplioating, acld.e •• ogzaph .cc:hin.e end ''1Gb like~"' Th." obj •• t,
UpOA whioh theeo••i.8Dne.. lay. .t,.... a..ueual provlelon,
w~iGh al'8 found ~ th."lIOl'ondu. of o•• oq.la •.lOQ of. ..•.••,t....

'. .', ••.• '. .• ...._", ••.•. '.',,, " ~ '" J ~ tt\., "I,~'., # ~_

co_panl., and they al'. lnclu~ed eo tha1 th •. GOIIP~l },~l~.~ot
.. ' " .' ~ ~ ,;. ~ -' .• .' ,. J _ I' ". qJ.: ;'4.. '<0- •••.•.••..•• 1,.f

b. Z' •• tl'iGt.d 1n .GI"~y4"i o~t ita ll9n1cl ~p'•• at1CN1,~",~t..~ ...•
.• ·-w" .•-,. - .• _".. ;~ .. , ~ ••.•••••••• ""'" _· .• ·4 • ...,.""' •. _.~.:

lnte •.•• ted in,,, an~ '.~ C!!l~.~~'!~~!~'!~~~,'~~~,f~!l~!~alitb.



taxpay.~ ~.taiaodthe.. .ha... foz only QPP~Qxiact.ly ••Vea
• ••• ". ~. • ••• .••• of ..".. • , •• • '.- ,

v••ka, aa 1t ••~a to ••. that t~. fact that the tQxpay.~ h.ld
"'" . .•. " . . ..' • ••. -.', -., .''lO •• ~', .•,.lo.... ":. ~.... '.1 •

the ahar.. fo. auc. a .ho.t t1ae 1. .t~ong evid.nce that h.
acquized the. for purp •••• of profit .aking. ~. AbKOy·.
evidence on thi. po1nt i. that vhen h. weili... that .
Ca~p.nt... ,~opo••d to buy th~ S.nnik ahar.. h. chang.d h1•
•1••d about t~yin, t. aaquiz. contnl of. Qeeb,.. ancL"cide. to

'\ ••.• ,'"• ..i. ~~~.,Ua oJ .i

.ell. H. .aid 1n 4r•••••xa~nat1on that h. ..ol1 ••d that
unl••, he got the Sennik .har., he could not control c..b.-,·

;

and I do not accept tbat ~hen he pu~~ha'8dBurn. Philp',
ahare., he atill lnt&nd.d to t~y to control De.b~. H. aoid
that aft•• 11 Horch 1917 h. diacovsrod h. could not c.-pet.
witb Cal'p.nter.. I do not accept .1tb.1' .f tbo•• ,tat •••nt,.
I a. loti.fi.d that he bought Burna Phil,', ebal'.' with the
lnt.ntion of ••111ng th•• to Cal'p.nter, at a ~of1t.

But puzpo.. i, not n•••• aal'ily the .0" a. inteati••,
••• Plima., v. Commi ••ioner of Inland Revenu. (No.2) (1951)
NILi 1.7, 150. He~e Hr. Ab Koy knew that Ca.pent.ZI v.~.
taking ove. D••D~O. H. had ag.e.d with ~. Cupit that h.
would buy Bu~na Philp'•• ha~... He hod a pr.tty good idea
that b. could acquire th.. for a••• idezaoly 1 ••, than 13.75
a abaze. He ho. received f~~ ~. Cupit a·p.o~a. that
Cazp.nt.~. would buy thoa •• haz •• at S3.7S if be vant.d to
••11 th... In th••e ci.Gu •• tancea I draw the inf ••enc. that
Mr. Ab Koy'. puzpo •• - GaG ind••d I think hi•• nly purpo •• -
va. t• .ak. a profit by buyint the•• ahar., .heop1y f..-
Bulft. Philp and ••111ng th•• to Cazp.at.I". Tb. fa.t that h.
ac••,t•• Corp.nt~~•• ff •• ,~.ptly vhen it wa. aco. ••••• t•

•e oonflrmation .f .y e.ti8Gte .f hi. pu~poa••

Th. eom.i.,ion.. 01.. oont ••d. that the taxpay ••
va. caz~ying out a ,cb... ..vi,.. foz the puzp... .f aakla,
~ pz.fit. In the ligbt of .y findiag above J 40 not oonlide.
it •••••• ary t. ent •• lat•• Gilaua.i ••• f thi. a.,••t .f



(

~(

.';:·:{i:~.·:'tb•• att.~.. Tb. appeal will b. dJ..IIJ. .••• d CAd the ap,li.aAt
pay the eo..i~.lon.~·.CO.It.I to b. a~ ••4 •• taxed•

.(K.A. Stua~t)

SUVA,
"q \,Ha~.h, 1981.
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