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The a),.ellant is an employee of Asi.u ruaints
(South Pacific) Ltd. havin, beesn lent to that company
(which I will ecaoll 'the Piji company') by its parent
company in India, which I will czll the 'Indian Company'
to work in an exscutive position in the Fiji oocmpany.
As an employce of the Indicn company he is entitled to
a gratulty after his working career is finished, and
the basis upon which he.was lent to the Flji compeuy
was that the latter was to keep the gratuity on foot
by sending to the Indian company 15 days' salary of
the eappellant at the end of every finaneial ysar for
the cradit of Asian Paints (India) Ltd. Employees’
Gratuity Fund. I think that the intention is that
an amount equcl to fifteen days' salary is to be paid
for there is nothing wiywhere requiring an smployee
to make contributions to the Gratuity Fund. The
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respoudent claims that the amount of that

payment is assessable To inocome tax. The

appellant objects. The mein ground of objection

is that the amsunt of that payment 1is not paxrt of
appellant's Fiji income, but arises from a condition
made by the Indian company “.eading the appellant

for service to the Fiji compaiy, and the appellant
turns for support to the Trust Deed set up by the
Indian company, d:ted 23rd Deccmber, 1975 to a
collabor.tion agreeaent made vetwasen tha Indian
company and the Fijl coupany d-ted 15th Hovember
1976 and to a controct of service made by him with
the Fiji compauy dated lst lay, 1978. I should
perhaps explain that there are astually two Trust
Deads amos; the agreed documsento. The one relates
o the Indian company's provideat fund an’ need not
be further mentioned. The other which was produced
in Court after the agrsaed documsnts had been put in,
and was su.seguantly mcrked as the last of tie agreed
documcnts is the Trust Deed of the gratuity fuad.

It is not always easy to read, but it reci.es that
the Indizn company is setting up a fund for the
purpose of sroviding gratuity to those employaes of
the company employed in India who sh:ll bo eligible
for membersaip oo the fund on the terms ana conditions
set ocut. The objescis of thwe fund are thus described
in clause 3. "The sols object of the fund is To '
provide grotuity to employeaes ol tus compaily e loyed
in India eligidle in tlds veualf in accordance witu
tho r-ftes on the retiremeant, ot oFr after a specified
date or oca their becomiaig incapceitated prior to
guch retircmont or on tormin.tion by resigustioa or
otherwise of t..cir smployment after a minimum period
of service or to the widows children or dejendents
of such smployees on thelr death.” The company -
that is the Indian compauly = agrees to nake
goatributions to the trustees according to th: rvles
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and the rules provide that the quantum of
oontributions is to be determinad on the basis

of the grotaity liability that would be

agcertaiaed through an actuarial valuation

effacted by an asctuary or other raasonable basis
baving regcxrd to the leagth of service of each
member, provided t.at the a. sregate of tae
contrivutions payable by the company in respect of
every samber shall not exceed 8y» of the aggregate
gsalary of the member for each year of saervice.

Then Rule 5(e) provides that if a mamber's services
are leat by the company to auy other company, the
member's services are deemed to coatinue and the
contributions paysble by the company “in respect

of sucl service" shall contimue to be paid to the
Trustecs provided that the coupany recovaers such
contributions from the company to wihich the member's
pervices are lent, This point is covsered in the
applicant's coatract of service with the Fiji compuny.
Tho amount of gratuity would appecr to be covared
by aa Indian Act called the Paymeat of Gratuity

Act 1972. Then it is provided that gratuity need
not be paid to aa employee dismissad for misconduot
and the benefits cre declored to be strictly personal
to th: employse and cannot be assigned churgad or
alienated. Gratuity can be paid to an employee who
retires on medic.l grounds. Then a mombar is
entitled to nominate a bensficiary or venzficiaries
toreceive tie gratuity in the eveont ol ids death.
The compady is entitled to discontiuue contributions
but hos ao powar over coatributions onse tuay cet
into the hands of ths Trustees, aad on winding=-up
the Trustees have to distribute the fund zmon,; the
enployees who are antitled. The collaboration
agree.ient reci.es that the Fiji company h.s been
promoted by the Indian company inter alia, and has
asked the Indian company to provide '‘kmow-how' and
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tecknical advice and provides inter alia for staff

of the Fiji company to go to India for training,

and for not more than six employses of the Indian
company to be sent to Iiji at the cost and expense

of the Fiji company. Any dispute under the Trust

Deed or under the collaboration agresment is to be
arbitrated under Indian law, The contract of service
recites that the appellant has besn lent by the Indian
company to the Fiji company in pursuance of the
collaboration agreement, but shall always be an
employae of the Indian company but subjeot to the
regulations of the Piji company and provides that
appellant is to serve as Chief Executive and will

garry out the orders of the Boord of Dirsctors of the
Fiji compaiy. In addition to his salary the appellant
is tomceive free accommodation and amonities,

ealth insurance, provident fund, resident insurance,
entertainment and othaer amenities, and also "gr tuity
at the rate of 15 doys' salary for each complated i
year of service. Accordingly the Fiji company shall |
ramit 15 day«' salary at the ead of every finanecial

year to the Indian company for the cradit of Asian

Paiats (Indis) Ltd. Employeea' Gruotuity Fund.™  Tha

fin:l clause is a curious one, for altiough the

agruement is deemed to be made in Fiji any diffaerence

is 0 be arbitrcted in Bombay and subject to the

Indian Arbitration Act,

However the difference in tiils appeal 1s
betwean the appellant and the IMiji Revenue Authorities
and is siubject to Fiji Law, Mr. Beaefield for the
apprellant reminded me that the money wvent not to ths
appellant but to the Indian company, but he did not
cite any authority for the money not being part of
the appellaunt's income. The Iucoms Tox Act, Cap.201
would appear to be against him, The definition of
‘total income' in section 1l includes “any othar
allowaiice or beanefit provided by his eamployer or
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grzntad in respect of emjzloyment whether monsy
or otherwise.® mé. Benofield submits that in view
of the documente produced and the arrzngemants made
for this Indian national to work in Pi{ji, and in
particular the fact that the amount of the gratuity
is forwarded to India without passing into or through
the aprpellant's hands, it does not form part of the
appellant's f1ji inocome. I would have thought it
almost too plain for argument thnt the gr-tuity is a
benefit provided by the appellant's employer or
granted in respect of his emyloymsnt. His contract
of service is with the Fiji Company, he is subjact
to the coatrol of the Boord of Dirsotors of the
Mji company, his salzry is peid by the M. ji company.
The gratuity is either deducted from his sal-ry or paid
in addition to his sal-ry by the Fiji comraany. Then
Mr. Benefield reforc me to proviso (¢) to section 11
which provides that total income shall include
*remuneration becoming dus and payable in rcspect
of or in relaztion to services rendered by any person
during any year in any office or employmsent, and such
remuneration shall be the total income of that narson
for that year but shzall not include the amount of
inducement allowance, education allowance or the
proportion of the gr-tuity payuble to any desi nated
officer by the Government of the United Kingdom™e.ses.
K* I understand ¥r. Benefleld's conteation to be that
nis gratuity is not “in respect of or in relation to
services rondered."” #hat 18 "in respeet of or in
relation to services rendered™ has been discussed in
a mumber of cases. ¥r. Benefisld cited Hochstrasser
v Mayes (1958) 2 WLR 9823 1 AER 3691 3 WLR 215:
3 AER 369: (1959) 3 AER 817: (1960) 2 WLR 63. The
facts in th:t casc are not at all like the present case.
There the employer operated a housinzs schema whersby
it helped the emjloyee to buy a hvuse, and 1if he were
moved in the course of his employment, the employer
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hod first option to buy the ‘nuse .ad if the
eauployee Liad to sell it alsewiore the employer
would make good aay logs. The taxpaysr was in
due course sidifted and alfter he h-d offared his

‘house to the emaloyer he had to soll it in the

open mrket and sustained a loss of L350 which

his employer duly »aid to him. The revenus

cleimed that this £350 was income. The claim

was rejected at first instance, by a n.jority in

the Court of ipreal and unani.atusly ia the ibuse

of Iords. Viscouat Simonds L.C. ia the Iousae

of Lords sail "Upjohn J. before whom t.e mattor
first ccme, after a reviv of the relev nt case low,
expressod himself thus, in a passage which aplears
to me to sum up the law in a meuner wiich cauviot be
improvad uzoa. "In my judgment," he said "the
authorities shew tihis, that it is a guestion to bhe
answerad ia th2 licht of the norticulazr £ .cts of
gvery casc whether ur .ot . sarticulor payment is
or is 10t 2 profit arisians from the em.,loyment.
Disreg rdin; entirely coatrzets for .11 considcoration
i1 moaey or mouaey's worth and sorsoaal presents,

in my jud.z.oat aot ov;ry segJmgat meode to aa employee
is necess rily ands to him as a ,sroflit arising from
his euinlojmeats. Indeed, in my judgment the
aathoritics shew tiut to be a urofit arisingz from
the em;loymcit the jrajyment must be made with refersnce
To the services the eaployee re.uders by virtue of
nis office and it muast be somethin - in the nature of
a rew.rd ror servicec p.st »nriseunt or futurc."

I would wit.. ressoct to .xr. Beaeficld's argumagt

say thot I find not the slighteet doabt ia '
couecluaing that the gratuity ia this case is a
roward for services aud aothiug else. It scams to
Le tixt the Trust Deed is redolcat with ths idea
that the gratuity is sivea for services rendered,.
whotner in the nast, the preseut or the future.
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I do not know what the poeition is in India

as to income tax, but the Trust Deed appears

to envisage income tax being paid on the amount
of the gratuity, Whatever the position in India
however, I have no doubt that the payments made
by the Fiji ocompany to the Indian company form
rart of the reward paid for eervices rendered by
the appellant. ¥r. Scott referred to several
cases which deal with the liability either of non-
residents or of residents serving out of tae
Jurisdiction of the Courts in whioch action was being
taken. But here, although the appellant is an
Indian nationzal, the employment is in Piji and the
payms..t is made from Fiji. The appeal will be
dismissed with the result that costs will be paid
by the appellant to be agreed or taxed in default
of agrsement.

There is also a second appeal which relates to
appellant's 1979 assessment and in conformity
with counsel's agrsesement that also will be disg-
missed.
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