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The appellant and a Brit1ah Company,Sir Lindsay

Parkinson & Co. Ltd., which I will refer to as the

Brltish Coapany, were interested. ln obta.1n1ngthe tender

for the building of the new Lautoka Heapltal and to

facl1i tate this work entered in or about June 1970 into

was based upon the British companybeing awarded the

~ontract tor the hospital in wbich case the two companies

agreed to enter into a joint venture. ODe of the terms

of the pre-bidding agreement was that each 0:£ the two

companies was to contribute $50,000 to fund the joint

companyand the parties tormed a tresh companycalled

Parkinson-Reddy Ltd.. the main object of which was to

carry out the conditions ot the contract for the erection

of the Lautoka hospital anQ iW agreauumt we. mad.e on

17th June, 1971 whereby 'the Br1t1sb. companysub-contracted



tbe II&1D convact for the hoapital to Park1naonlWdd.y

Ltd.. &acbot the parties paid its 150,000 in acool"dance

w1tb tbe pn-b1dd1Dg agreement. Unfortunately the ~o1nt

ven'tuN loat _MY and the appellant' a $50,000 'bee.e

irrecoverable. The appellant sought to d.educt this

$50,000 .trom its taxable income but the respondent,

the C~ •• 1oll8r, cl1sallowed the appellant's cla1JD.

The appellant therefore appealed. and a statement ot
agreecl facta was tiled including uong those agreed

facta the appell.ant·s notioe o'! ob~.ct1on which contains

ita, atateunt of aonays received. for plant hire.r
COUDael for tbe appellant told the Court that the

appellant' 8 cla1ll to a deduction was based upon .ection·

19(b) of tba InoOile Tax Act, Cap.201. That .ectionD

readal-

-19. In determining total income no deduction
shall be allowed in respect ot

any disbursement or expense not b~inb money
wholly and exclusively laid out or expended
for the purpose of the trade business
profession employmentor vocation of the
taxpayer. It

Mr. Patel, tor the appellant, in openi~ his appeal,

pointed out that the Co~saioner, by quoting Jacob-Young

v Harris (1926) 11 TC221 in his letter of 5th October,

1983 had confined himself to averring a 10as ot capital

which woulc1be under section 19(1). In myview this

is quite irrelevant, for the onus of proof 1s upon the

appellant and the appellRnt has to sati~ty the Court,

on a balance of pr0babilities, that the moneywas wholly

and excluaively laid out tor the purposes of the business



waa provlcie<i for the joint ven"ture 1n the hope and

expec'taUon ot producing profl ts tor the appellant,

that 1t wu .1nfact a loan to the Joint venture,

al tho\&&b w1thout 1nterest or tenu of repayment. the

pn-bidd1n& aare_ent called tbe i50.000 contr1butao. by

each party 'wor~ capl tal'. and. as I understood hila

Mr. Patel suge.teel tibat 'work1q capital' waa what

haa been calleci \:1rcula ting cap1tal' aa <iiaUnct from

'flxeci' capltal. then Mr• .Patel dJ.at.1J:agu1abed tb.ia

'work1q capital' from the share cap1tal of Parkinson

Redciy L1Il1ted. which was two dollars. In till. case
f""'

I •• Quite unable to distinguish fixad capital trom

circulating capital. There is no evidence. Xhefact

of the utter i. that the Dritish Coapan;y and tbe

appeUant each paid ~50tOOO to the Joint venture.

Both of tho.. auma ~.re lost. I can come to no otb.er

conclualQD tbaD that each proVided. the capltal. It

wu not IIOneylaid out iQr tbe appellant' 8 bus1neas. but

for that ot tb. joint venture. Dl. moUve lIay have

been to obtain prof! ts tor the appellant but tb.at was

,r'\ not the purpose ot the disbursement ot $50,000. 1'he

purpo •• wu to Miil the terms ot the pre-b14dJ..n.g

agreeaent en4 provide 'wor~ cap!tal' for th. joint

ventur.. Kr. Patel re,ferre4 to a HewZealand. case.

Green v. 1Dlanc1 ilevenue Comm.1saioner (1969) lA7R 61.

He atreaaed the comments of Woodhouse J that it 1.
the actioDa of t.b.e appellant anti not the auba1c11aJ7

colIPaDJ that are vit.a..i. aut, eVeL accept!n& that

d1ctull 1t ••••• to me that all that the appellant 41d



was to :turn1sh moneywhich was to be the capital of

the joint venture. It W8S called 'working capital'

but there 1. no evidence as to what 1t was used tor
or how 1t was used. All that the Court was told was

that the moneywas paid out to Parkinson ReddyLillitad

and is nowirrecoverable.

Mr. Patel directed the attention of the Court to

the pre-bidding agreement. Article 1 shews that the

agreement is of a temporary nature for the purpose ot

preparing a tender .tor the construction of the. Lautoka

haspi tal which was to be in the name of the DriUsh

companyand was in fact to be a joint tender. Article

3 proVides that if the British companywas successful'

1n obtaining the tender the appellant and the British

companywould enter into a joint venture, and a BUlB

would be added to the tender for directors' fees and

the parties were to be entitled to charge the joint

venture for travelling and incidental expenses of

persons Visiting Fiji on behalf of the joint venture.

Xhen there was to be a Board of Managementin which the

parties would have equal representation, but the

Chainnan would be one of the British company's represent-

atives whowould have the final S8Y, subject to the

appellant's right to go to arbitration. Then the

app~llant was to supply all necessary plant and equipment

to the joint venture and was entitled to receive hire

charges, al tt~oughthe joint venture would pay 1nsurance.

Article 4 provides 'ttw.-l. each party would supply 5~ of

the working capital required for the execution of the

work. to a max:Jmumof -lli50, 000. In tact each of the parties

did contribute $50,000.



UDderArticle 5 the 1nterpretat1on ot the

contract is to be 1n accordance w1th the law. ot

ED&laDd.,and. .Article 6 prov1c1ed that tbe agreement was

to termJ.naW 1f the iDglish CQIlpany were not awarded

the oontract. Ulan Art1cle 7 prov1cleG that any

concl1tiOGa or financ1al guaraAte.. prov14ed weN

to be 81ven by the Br1tish Coapany. Mr. Patel baa a180

drawn _y at'tenUon to the HemoraDd.ua ot Artic1 •• of

parkinson Reddy LtD.., Uloit tbo.e conta1n nothing unuaual

save that each party 'to the Joint ventun haa the right

to appoint two directors, &nd.that 1n the event of

dJ..agreeaent between the directors appointed by the

Br1Usb company and tl18 directors app01nted by tbe

tlPpel1ant, the utter of d1aagreewmt would be refelTe4

to arbi trat.1on. I do not at'tach very llUoh importance

'to the fact that the abare cap1tal ot Parkinson Reddy

wasonly $2. iIr. Patel subm.i't1;ed. that the i50,OOO

was not an investment, but was working capital.

Hr. Fatel says that worJdngcap1tal 1s c1rculating

capital, as Q1st1nct frull fixed capital. SWin.fen

Eaciy l••l. discusses· the two 1n Ammonia Soda Company

v Chamberlain (1918) 1 Ch.266, 77 L.J. Ch.15'. That

wu • ca•• in which it was alleged that directors ot

a company had. paid d1v1denda out of capital and waa

not a tax case at all. Sw1nfen Eady L.J. saiel at p.289

of the LawReports (L.J. Cb.203) -cUrectors are not

under any ob11gat1on to recuup any lost capital before
di v1d1ng net pro!! t subaequeDtly earned, and it aoney

of a compan)'be lost before any prof1 ta bave beeD eamed.,

1t can only be cap1tal which baa been lost. It



V1scount Haldane L.e. 1n SII1tb (John) & SoIl

v. Moore (1921) 2 A.C.l,19.90 L.J. P.C.149 152. 12T.C.266 282
dell ver1Dg tbe 1ead1ng judguot, after referr1Dg 'to 1ibefact

that the ellaUnction betw•• n fixed. aD.clo1roulaUn& cap! tal

"took .1ta 1'1.. tl'Oll Ad- SiI1tb'. well KDoWll book ·WealVl of

Hat1ou· ob.erve. wAdaa8Ia1tb 4eaor1be4 :fixed cap1tal •• what

the owner tu1'"Da 'to pro:t:1t by' It''pine .1t in his own pos •••• ion.

oirculating capital 8S what he uke. profit ot by part1ng with
ttancl letUnl 1t change masters. i'he latter cap1tal

circul.aW8 1n tb1s sanae". Then 1n Regent 011 Co. Ltd ••

v. strick (1965) 3 AER 174, 180 3 W.L.R.6,6, 43 T.e.l Lord
(""'.

~14 said ItTb j n&8 which the trac1er wses in his business to

prod.uce what he has to sell are part ot his fixed cap1tal

and.the1r cost is a capital outlay although the1r use~

lite aay be abort. 1'h1ngs which he tuma over in the

course of h.1s trac1. are circulating cap1tal and. their C08t

is a revenue expanse... Also on the distinction between

t1ud and c1rcula'Ung cap1tal, Lord. Pearce in de11ver1ng the

ju4pant ot the Pr1vy Council in .a.P. Australia v. Federal

Co-.1.aioner of Taxation (1965) , Ai:R 209 2191 , W.L.R. 129.

112 CLR386 sa1d. Fixed capital 18 pr1lla facie that inr
~."hicbone looka to get a return by ou'. trading operations.

Circulating capital 1. that which comes back in one's
traci1ng operations. Then Lord. Dunedin 1n Vallombros.

Rubber Co. v. FU'IIer (1910) 5 T.e. 529, 536 said •••••• in

• roup way I think 1t is not a bad cr1 tar10n ot what i8

cap! tal exp8Dd1ture as against what is income expenditure

to oy that capital expenditure is a tbing that is

go1D.& to be spent once ana. for all and income expend1tun

ia a thing that 18 going to recur everyyear.· In th1s cue

the paymentwaa a once and tor all payaent because the joint

venture was tor the construction of a building which was

to be completed within a relatively short time and did indeed



enure only over two accounting periods. Looking at the

present ca.e trom the point ot view of each of those

statements ot the distinction between fixed and circulating

cap!tal, I would have thought that there is little doubt

that the payment constitutes fixed rather than circulating

cap! tal and there is no doubt in mymind at all that the

expenditure ••• not of a revenue nature.

Mr. Patel also reterred to Lavin anQCo. v I.R.e.
(1963) 9 ~R 301. NZUt801. There the appellant was a

stock. and station agent in a ~arge way of business and.

r carrying on business also as a merchant bank. It made

substantial advances to a subsidiary company. It was held

that that part of the advances uaade in the ord.i.n&rycourse

of the appellant's business was deductible, while that part

of the advances which was made to keep the SUbsidiary

companyalive was a capital risk and could not be deducted.

The judgments of the NewZealand Court of Appeal in tbJ.s

case 1nd1cate that it 1s necessary in each case to

ascertain the true nature of the transaction. Here

Hr. Patel subr41ts that because the appellant had power

r under 1ta memorandumto lend moneyJ the moneyput into the

joint venture being an advance must be treated as money

expended wholly in earmLngthe assessable income ot the

appellant. But as has been pointed out every properly

drawn memorandumof association normally gives a company

power to lend JDOney.There is no evidence that the

appellant is engaged in the business of lending money.

McCarthyJ. sugested in the Levin case (page 331) that

10sse8 incurred as a result of advances to a subsid.1ary

to establish that subsidiary or to support it in an hour

of need. are not deductible.



Herald. and Weekly 'limes Ltci. v F.C.'l'. (1932) 48 CLR

113, 118 was also referred to. 'l.bat was a cas. where

the newspaper Quite often incurre4 expense in defending

cla1aa for defamation and the COIDIDonweal to H1ghCourt

held that such expenditure was a 10s8 or outgoing
actually incurred in gaining or producing the taapayer's
assesaable 1nOome on tne basia that the l1b8ls were
published with the object of s.lling the newspaper, and
the claims were enct,:,untered because of the very act of

publishing a newspaper. I cannot s.. that the appellant
can gain much assistance from that caae.

The case was heard on 29th February 1984 and on

19th March after most of this judgment had bean wr1tten,

Hr. Patel wrote in referring the Court to two new

auth.or1 ties, ~lIn New~papers v l"CT (1938) 61 CLR 337 and

B.P. Australia Ltd. v l"CT (1965) 112 CLR386: 3 AER209:

3 WLR608: (1966) A.C. 224 and he also referred to the

NewZealand l\iaster Tax Guide at pp.346, 347. l-Jr. ~cot;t

protested that the Court should not look at these cases

seeing that so long a period had elapsed since the
hearing. &owever, th.e Court's view is that it should

look at any authority submitted before judgment is
delivered, so long as in this case, submission of the
author1 ty is not; accompanied by argument, and would call

upon counsel again if necessary. Citation of these two
cases would indicate that ~~. Patel is shifting his
ground, for they both c.i.eal ,.i th capital as against incoUla.

I have not seen the Ne~JZealand l'IJaster Tax Guide. In the

Sun Newspapers case, a large lump sum was paid, in effect
to buy up a competitor and stifle competition. and that

was held to be a cap1tal disburse~lt.



In the B.P. Australia case lump 8WU paid tor 8ite
agreements wi tb retailers ot petrol were held 'to be

expendi ture ot a revenue nature. In the Sun Newspapers

case Dixon J 1n the High Court ot Auatralia suggested a
threefold test which was aade u.e ot 1n the D.P. Australia

case by Lord Pearce and also by Lord Wilberforce in
Regent Oil Co. v ~trlck (1965) 3 AER 209: , WLR 636 43 T.C.l.
He said at 61 CLR 363 NThere are, I think, three matters
to be considered -

(a>, the charact&r ot ~e advantage sought end 1n this

its lasting Qualities may playa pert;
(b> the aanner in wh1cb 1t i. to be used relied

upon or enjoyed, and in' this and under the

former head recurrence may play its part and
(c) the meana aaopted to obtain, that is by'

provid.1Dg a per1od1cal reward or outlay to

cover its use or eDjoyaent for per~oa.
cOlUaeuurate with the payunt or by llakiDg a

final provision or payment 80 U to .ecure

future use and. enJoyaent. U

It is probable that 1n thia oaS8 'the ult1llata advantage

aought was proti ta froll the construction of the hasp! tal,

but I think that was too r8JDO'te. and I think that the

real advantage sought was the aasociation with the :sr!tish
Companyin the building ot tbe hasp! tal. ih. Br1t1ah

Company tloulcl seem troll 1ta l18ID8.to be a firm of



good repute, aDd the contract would

provide work tor one or two years.
The advantage, put 1n the way it has

suggested 1tae1f to me,. would appear

to be a capital advantage, ratAer than

a revenue advantage.

Megarry J. in Pitt v Caatle 8111

Trading Co. (1977) 1 WLR 1624, 1629.

49tc 638 put the matter another way.

He said. It •• ems to .e that Strick v

Regent Oil Cil. and i.P. Australia v i'Cf

(both cit supra) establish that in

determining whether expenditure 1s
incurred. on revanue account or on cap1tal

account one must consider at least three

elements. First that is the nature of
payment. Is there a siDgle non-recurrent

lump SUIIl, paid once and for all, on the

ona hand, or are there to be current

payments made, tor example, for periods
commensurate with those paymenta? Second,

what is to be obtained by the payaent?

Is it someasset w1th lasting or enduring

qualities, or 1s it merely ephemeral or
indeed. something whic.h cannot be described

as an asset. whether tangible or intangible.

third. in what manner ie what i8 obtained

to be used relied on or enjoyed? W111 it
have a qual 1ty of recurrence which will

point to an 1ncome nature, as by providing

a now of orders tor goods or will 1t bear

a move stat1c aspect which points to a
capital nature?" I confeas that I tind



thJ. ~ ~nalyels far ea81el' to UD.4e••• t.ft4
.'

than that of Dixon J. BeN tiler-. 1.
n lump sum paid once and for all. !be
nsset obtained by the pa,aent ••••

. ,' '... -,.
half interest in the 301llt .•.• tun • 1a

". ., ,'ft ~.

Parkinson Reddy Ltd., • l1a1te4 co~anr
with a legal and bus1ftes8 structure. ~
it was to be enjoyed by the prorialO1l of

diVidends, and perhaps, even, it protlta
" 'C,"} '. ,

"!ere made, by distribution of 'tIl. )retlta
'", < '," .:' "" . .j''''''

on liquidation. Megany 'J. 10•• _to Jftat
forward the most model'1'l vlt.w, Wnt coulderlq
all these elements, end 1h 1~'" ••.. l'

case a~ e. whole, It 18 the phdt1da1.... '!

busine~sview that oounta tUt.N ttIIIII ,..

juristic claBsltlcat10a ot the 1~ l'lIhu

employed or exhausted 1ft 'tbtt p~ •••• 1if' ft'

is a question of t.crt IlIIIl clelNe iIDtf .••••

all judicial C018lOl'l •••• 111-all •. :~

Perhaps I should .,. .--SWIr .Doa't
Commissioner of Taft., •. Jfolteqa eo•• l1datM

Copper Min@tB (1964) 1 .AIR208, ac•.,., •. WUl

339, which might be •• 1d to,. tbe' ••• _n
frnrournble to the appe1181lt. '. ~ ft•••••••

Rprlcliffe, del1verln~ t'he :1Ud~1:.t.. ~
Pri vy Council 81:188.,-.4 •• !JIpOl''*ttw of

('l hr:l"rvtnp, e. line at 4•••••••tion .•••••..•••

(')~t (")1' creating acquiring or en1arcJ.q ••
;'2rm~m€'nt structurf! ot which th.. lftt"'AM •• to
be the> produc~ or tru1t and the co., of eaNiIlc
. ,,(,r-.'lU,If!r\. Th.re •. very larp •• paid .,



two oqap.nS•• of • iJ"Oup to a third as cowlIensi.).tiufl. .
to •• Uup ~O"Dt of it. pro<1uct1on 0:1:' O,Ui.: yt.:,.j'

,r. ' .

••• ~4 to ~ 1nc9M. But tbere no ca~ita1 8.b~;Et
, .

••• .,..~ bJ tbe •••uaption by the two cowpanic3
et ••. _.tot tb.. th1rd and thewhole transact~~)n

~ ,••• ,tobe ~.UA and en4e4 within the year. her~
~oa-Recicl1·. bu1141ng activities begun in
1'12 .41cl ~t eDCl until 1975.. ~ .

19. co..-e1 nt.rrea the Court to ~11ke on

'''utA Ur1O&D 1nco•• ~ax·. but in the view .i.

aft tall • .t. 1iba 0&8., 1have founu it urmecessary

. to ....,. ...-our •• 'to SQuib Atri.can authori tiias •

•••• Patel' ••• oond po1nt 1s that the CvmmL"f~i\-,L'''::

UO\I1C • .,. NlaJIdeci the 10.. ot .50 J UOO by Parkinb ,'U

aecldJ' Ltcl ••• appellant'. loa.. I cannot see that

ia .'tae o1J'0188taDcea of this case. r~Jr. Patel

•• ~. that appe1laDt, the .Britiah Company and Parkin~;.,1;

Ia4clJan to be ooulct.red a. one snt1 ty. If that

_n .0 ••• woul4 have expected that the lJri tisr.

CoIIp.., would have ~01ned the appellant us apP011c.nt:".

IU~ tbeJ oould not do 80, as they are not subject
to '1.11 %DOOM ~ax law. The appellant is, and

ranu.uoa l8clclyprobably is. but the Eritish COll.li,any

i•.••.~. ••••SQott argued that for the Court tc.•

•• it ••,.._plerce the corporate veil in t"'-X matters,
;..,

l' ~ ~ doDe 18 toeo •• tax eases before now ••t.d_. J. ill SII1th Stolle and b1ght v Bim1ngham



Corporation (1939) 4 AER116, 121 suggests that

in .ach ca•• it i8 a question o~ fact. Moreover

th. appellant and the &-i tish Company did not
control Parkinson Reddy in the same way as, say,

Sraith Stone and Knight Ltd. controlled the Waste

Company - see Smith Stone and Kn1ght v. Bil"11l1ngh8lll

CorporatioD (1939) cit. aupra, or that D.H.N. Ltd.,
controlled tl~e Bronze COlQllany ana I).H.N. Foods,

see .D•.d.!~.Ltd. v 1'ow~rliamlets London Borough Council

(19'76) 1 WLR85~: :3 AER.462. Here appellant's

directors could be obstructed by the British company's
directors in any attupt to control Park1naonReddy

Ltd. and in the ultimate resort forced to an

I c:1onot think that the business

reali ties of this 8i tuation at all warrant the Court

in treating these three companiesaa one anti ty.

The appeal fails and will be cU.ai•• ed, with the

result that the appellant will pay the Co8m1s81oner's
/'

, l! ,
i' ~/!.!.,1\,

".. .' I

(K.A. Stuart)
. Goun of jevl'w

6th April, 1984.

Solicitors; Stuart Reddy & Co., Lautoka, ~o11c1tora
to the Inland R,evenue.


