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- IN THE COURT OF REVIEW

" Between: i BETTY MERL FERGUSON = . Appellant
- and -

THE COMMISSIONER OF INLAND REVENUE
Respondent

Mr. D. Whippy for the Appellant .
Mr. S. M. Shah and Miss Madhuri angh
for the Respondent.

JUDGMENT

In this case the original appellant vas Betty'Meri' Co

__,__,.___...——

Ferguson of Hamilton New Zealand, but Mrs Ferguson died
-after the appeal was lodged, and the appeal is teing_
prosecuted by her nusband.and executor Robert Francis
Ferguson. Mrs Ferguson died on 30th June 1986, leaving
her surviving.ner husband above mentioned, and one son ageo
42 and one daugnter aged 35. Mr. Ferguson gaue his presentu'
age as’ifi> and said that he was a retired chief postmaster.
He was marrled to Betty Merl Ferguson, then a resident of
Savusavu, Vanua Levu, on 24th December 1942, - She was the
stepdaughter of a man named Sydney Herbert Wilson, at one
time a member of the Legislative Council of Figi, who owned"
' inter alla two properties at Savusavu, one a freehold of
about 290 acres called Naseva and the other a leasehold _
of about 108 acres called Korogo, both of which he bequeathed
' to his stepdaughter Betty Merl. Ferguson. " o
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' Sydney Herbert Wllson dled on 16th November 1971 but.d '

o -the trtles to the two pieces of land whlch he had bequeathed:f?

:H'to hls stepdaughter ata not become vested in her until 1979!h{fﬁ
;By this time she was livrng in New Zealand haV1ng left Flji
in'1945. For several years after her stepfather s death _

the propertles were conducted as a copra plantatlon, first
. by Wilson's executors and then by Burns Phillp Trustee Co-
_Ltd. on behalf of Mrs Ferguson, but the results were
, unsatlsfactory and she declded to sell. She had come trice
‘to Fiji, in November 1980 and September 1982. She'ranted'.‘

J@# tolretarn a five acres block from the freehold for herself
and glve her husband a sixteen acre block, so she decided
upon a survey._ That was completed accordlng to the surveyor,

who‘was called” at’afﬁitness, in 1981, and inStructlons were ;ﬂi

e — FRNLEG ._____.,-___..___sa..._..r--.—— ——

} then given to Burms Philip Trustee Co Ltd to sell the
L | properties exclnding the two blocks above mentioned for
$17S 000. The Manager of that company gave evidence that
he had advertlsed the propertles, both locally in Fiji and
through his company's agents abroad. ‘He received some enquiries
and eventually in September 1982 the two properties, plus B .
ﬁii the 16 acre block, were sold to a man named Ryffel who incor-,
porated a company which he called Naseva Ltd. The‘Courtr .
was told that he lnsisted on the 16 aores block berng'inclﬁded.
in the sale, € hreatening to pull out altogether tnless Lt '
vere’ included but was prepared to pay $25 000 for it-'ﬁﬁiﬁffﬁgeeﬁ
'So the whole block less the five acres reserved by Mrs:i.”* o
_Ferguson, was sold for $200 000. The Commissioner has fflrh:'

'l~fireduced that amount by the value of the properties as

: returned in the death duty schedules of Sydney Herbert Wilson “"iu'
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' jsq1e,'togethef with_;dﬁeftising aﬁdiggehttgnselling_commission,
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- deceased and has allowed su;veyfand‘légél_ékpenées of the

EF';émoﬁnfiﬁg in:;iiﬁtal$8é,ﬁ04;'3pf héé“éédﬁéfgd‘frﬁm'that-sum:*"-"

.;-the value of thé fi#e acre flbék,-ﬁhich hé.fixes at $1325,

retained by Mrs'Eergﬁsqn,ati1968.figﬁres;tﬁuslbringing'a

~ taxdble figure of $200,000 less $81,079 that is to say.

$118,921 on which he requires tax to be p&id under Section

{1(e) of the Income Tax Act Cap- 20i- Section 1i(e) has

to be read with the préliminary part of Section'll.defining
ttotal income'. The Section reads:;,' | o

o "1i. For the purﬁose of this Act total income means

" the aggregate'of all sources-of income includingr...". o

. et
—— e

Then Lt lists ‘

nprovided that without in any way affecting the
generallty of this sectiom total income for the
purpose of this Act shall include"

and there are oveT twenty matteTrs 1isted of which (e) reads:-

nIn the case of a person, residing or having his
head office oOT principal-place of business outside
Fiji, but carrying on business in Fiji, either
directly or through, or in the name of any other
person, the net profit or gain arising from the
business of such person in Fiji._.Provided that
any person normally residing outside Fiji, who
engages in the sale or other disposition either
directly or by the sale of options to purchase
or by any other means whatsoever of any land in
Fiji or any estate or interest in any land shall
be deemed to be carrying on business in Fiji, and

or carrying out . of any undertaking or scheme commected
with the disposition either directly or indirectly
of any land in Fijl or any estate or interest in

such 1and, including schemes involving the

oumber of sources. Then fhere is a proviso =~ 7"
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- interposition of a company, entered into or devised
" .for the purpose of making-a profit shall be deemed S
}agtogbe total:income for the purpose of this Act. T e -

_ b think thete is no doubt that Mrs Ferguson IESIded
out of Fiji, and I so hold. Indeed, the matter 1is not

{ Ve
‘However, Mr. Whippy'fét the appellant relies on the:

Court of Appeal's decision in Weller.v. C.I:R. (1982) Civil

Appeal 75 of 1981 and submits that Weller's decision indicates
that a single sale, unless it is protracted escapes tax, :
and the more so where the 1and lS inherited. He says that

there is indeed no profit or gain for that reason. Mr.VWhippy

concedes that.the question is whether the appellant engaged

in the sale of land in Fiji. He points out that there was <;
but one sale and that the appellant decided to sell and
thereafter completed the transaction in a straightforward .
way. -Mr. Shah for the Commissioner submits that nhen the
decision was.made to sell, it was followed by a survey to '

" cut off the parts which Mrs Ferguson wanted to retain, and

the advertisement then followed. He points too, to the fact .
that the method of advertisenent was not merely in the local
papers, but through the appellant s agent s means of dissemina-
ting information of sales etc. Mr. Whlppy finally submitted

i
that Mrs Ferguson had very serious reasons compelling her

to the sale. First, she had taken out New Zealand c1tizenship,=

. secondly she had attempted to continue to conduct the business

o }of a copra plantation from_abroad first through the executors

- .. e Lo __A'.[ e




_and then through Burns Philip Trustee Co. Ltd over a total

‘Mrs Ferguson engege in selling it? The evidence-is that = - -

 <he.decided.to sell in July 1980. She instructed Buzms ...
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perlod of nine years.' Thirdly she "was getting older and -:..
.as the medical certrflcate produced indlcates she was becomlng

progressively unwell. At the end -he submitted that Weller s

‘case. shewed that each case must be dealt Wlth on its merits.

I think that is, perhaps, a true characterlsation of
Weller's case.' I must go back, then, Lo the meanlng of the
phrase 'engage in', and find whether the appellant engaged
in the sale of land. To begln w1th I do not thlnk that

Iit makes any dlfference whether the land is lnherlted or

whether it has been purchased. Its sale is crucial. - Did

Phlllp Trustee Co. Ltd, but before they could proceed with_
the sale a survey had to be dome to cut off the two areas
Mrs Ferguson wanted to retain, namely the sixteen acres for
her husband and the five acres for herself. All this seems
.to me preparlng for the sale. Then the land was advertised
in August 1981. Ryffel did apparently not become interested
until April 1982, and then it took five months to obtain
the Minister's comsent. That, I take it, was necessarﬁ
because Ryffel was not a Fiji citizem. So it was Segtember
1982 before a transfer was signed. I would have thought
that during the period from July 1980 to September 198i |
Mrs Ferguson was tengaged in' selling her land. - So she

is deemed to have been carrylng on business in Fiji- .




- \1f there were,.whether there was a:proflt or gain derived

The next question is as whether there was an undertaking

or scheme connected with the dlSpOSltlon of the land and

therefrom. I think that there 1s no question but that
there was an undertaking or scheme connected with the dis-
position of the ‘land, nameiy the ‘subdivision and the
advertisement by Burns Philip Trustee Co. Ltd., but I
cannot see that such undertaking or scheme was entered
into or devised for the purpose of making a profit. It

. was, it seems to me a scheme to obtain for Mrs Ferguson
the five acres she wanted for herseif and the'sixteen acres

she wanted to give her husband and she vas after that

—prov1sion merely conducting ‘a‘business of - seIIing her land
to the best advantage. But, o£ course, ‘since Mrs Ferguson ‘
was resident outside Fiji I have to come back in the end
to'the question as to whether there was a‘profit or'gain.
The section throughout talks of profits or gains. First{‘
it says that a person who resides out of Fiji and carries ..
on business in FiJi is to pay tax on the profits or gains

of such business. It is the proviso which is of vital

importance to the taxpayer; That provides that. a person

residing out of Fiji who- seus land in FLji is deemed
to be carrying on business in Fiji. The taxpayer here

undoubtedly falls within this category. But then comes. R
the difficulty. ‘The section does not provide that all o
‘receipts from the sale of land are taxable but any. profit o
‘or gain'is taxablef Mr. Shah for the Commissioner argues

that it does not matter that the land is inherited, and

nep T A meme e, e, e - - . -




says that the tax lmposed by sectlon 11(e) is ln fact a
tax on Capltal gains. Mr.VShah pointed to the opening
words of the judgment of the Court of Appeal in Weller
v. C-I.R. (1982) Civil Appeal 75 of 1981:-.

"Respondent was assessed by the appellant
Commissioner as being liable to pay income
tax in respect of a capital gain which he
made on the sale of a house in Fiji on’the
basis that it formed part of his total’
income...-«-- .

'The question of profit or galn was not really discussed

in Weller's case which turned upon the meaning of the phrase

'eﬂgaged in'. I am satlsfled, ‘as I have sald that the -

; —--—taxpayer 4im this—case’ engaged in the sale of -land; -but — 777777
~hat does not mean that her receipts from the sale become
liable'to tax. 1t is the{ 1profit or gain' which is liable

s tax. The Commiseioner has arrived at a profit or gain

5y postulating the value of the land at the time when the

late Sydney Herbert Wilson deceased gave it to the taxpayer
.nder his will namely the date of his death, as the cost

srice, and calculating the difference between that and

zze price received for the land as a profit.’ That appreoach

~zs been used in two cases Iin Australia McClelland v. Federal

commissioner of Taxation (1970) 120 C.L.R. 487 : 2 ATR -

22+ (1971) 1 WLR 191. :1AER 969 : turning upon an

inneritance, and the other Williams V. Federal Commissioner

of Taxatiom (1972) 127 C.L.R. 226 : 3 AIR 283 turning upon
a gift, and in both cases it was reJected.‘ 1t must be

:emembered that the Commonwealth legislatlon in this matter
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{‘ is quite different §Eom our own, but the essential part

is ‘that both deal-b&-profit or gain. HcClelland's case
went through the courts in Australiarto the Privy Council
| which allowed anappeal from the Federal High Court.
Mrs McClelland and her brother received a devise of a piece
of land under the will of an ‘uncle. She and her brother
told the executors they wanted the "land in specie.’ Mrs
McClelland then bought her brother s share, selling some:
part of the land to raise the purchase price. She retained
. ' the rest. The Commissioner assessed her to,duty on the -
® .sum she received from the sale, some $56,951 treating it

as profit earned from the land. Lord Donovan delivered

‘the leading ] judgment in the “Privy Council allgwing_the -

“Eppeal. It “$hould be said that two law Lords delivered =
a dissenting_judgment. Lord Donovan. said in the course

of his judgment:-

"Rarwick C.J. in the Full Court took the view '
that the realisation of an inheritance, even '

though> carried. out systematically and in a

Yy  businesslike way to obtain the greatest sum
6 of money it will produce does not.......-. '
make. the proceeds either profit or income for
the purpose of the Act" to which Lord Donovan
adds: . el

"It would be different 1f the inheritance had’
been adventured in the capital of a business,
for example land jobbing or development, but
no such thing had been done here e

Here also there is no question of the inheritance

having been adventured in the capital of a business, indeed

here clearly the lend_hadlbeen‘merely_sold. 'The survey




o
. . was not undertaken to augment the price to be obtained.

| iﬁ‘ﬁilliams"case MrSVWilliams'in 1962 fe;eiﬁed as
2 gift from her husband }énd which he had purcHased in
company with two others.ih 1959. It w;s just_simply a
transfer of a one-third share, the Eétél area involved
"being aboutﬁio acres. Mté Williams tSOk the land with

her husband's co-owners, and she held it until 1968. "In

that year, on her husband!s advice, she and one of the
4 co-0oWners decided to sell and for thét_purpose subdivided
.thglland into thirty five lots, of which the third co-owner

received eight and twenty seven were offered for sale by

T —aEticnMEs Williams' share of the profit was $72,400.

Thé Commissiéner taxed her on this sum, and she appealed.
- Stephen J. at first instance in the High Cduft allowed

her appeal. The Commissioner appealed to the Full Court
who dismissed the appeal, McTierman J. dissenting. Gibbs J.

said in the cause of his judgment at page 246:~

MIe is not a natural use of language to say that’
a person who becomes the owner of property as
the result of an unsolicited and unconditional
gift has acquired that property for the purpose
of profit-making by sale, even if he intends

to sell the property after he gets it."

Likewise it cannot be said that, in the words of
the Fiji Act, the property was acquired for the purpose

of selling or otherwise disposing of the ownership of it.

e ——— _——
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Nor can 1t be sald that the taxpayer here'in the
realisation of this land was carrying on a business or

was engaged in an adv;nture in the nature of trade.

Mr. Shah also relied upon Woodward's case No. 1 of 1583,
which T decided againﬁt the taxpayer. I am afraid that

. I have misled Mr. Shah for although there I did not see
the application of either of McClelland's or Willlams'
case, I have come to the conclusion that I was wrong,'aqd'
1 think on reflection|that Woodward's decision can only

be defended on the basis that the taxpayer tadventured
his.inheritanee"in déveloping the remainder ofrit. -Eyen'
that is not clear. At all events it seems to -me that the

l
present appeal must be allowed, with the usual result,

that the appellant is entltled to his costs-

é

COURT OF REVIEW

l6th October, 1986

Solicitors : David Whippy & Co., Suva
Solicitor to the Department of Inland Revenue.
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