INTHE HIGH COURT OF FLJ
AT SUVA
CIVIL JURISDICTION

CIVIL ACTION NO.: HBC 876 OF 2005

BETWEEN: VODAFONE FIJI LIMITED
- PLAINTIFE
AND: THE MINISTER FOR INFORMATION,
COMMUNICATIONS & MEDIA RELATIONS
FIRST DEFENDANT
THE ATTORNEY-GENERAL OF FiJi
‘ SECOND DEFENDANT

Mr. . Lateef with Mr. J. Mangal for Plaintiff

Mr. C.A. Sweeney with
Mr. . Tamata with Ms M. Rakuita for 1% and 279 Defendants

Date of Hearing: 15" December 2005 and 20" December 2005
Date of Decision: 18" January 2006

DECISION

By an originating summons (filed ex-parte but made inter parte on my
orders) the plaintiff seeks for the purposes of this decision an interim
injunction restraining the first defendant from awarding any mobile telephony
ficence to ér%y person or entity for the operation of mobile celular

telecommunications system within Fiji.
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an exclusive licence provide such systems in Eiii untif 20

The first hurdie the plaintiff has o overcome s the provisions of
Section 15 of the Crown Proceedings Act which prevides that (1) In any
clvil proceedings by or against the Crown the court shali, subject to the
provisions of this Act, have power fo make all such orders as it has
power to make in Proceedings between subjects, and otherwise to give
such appropriate reljef as the case may require : Provided that — {a)
where in any Proceedings against the Crown any such relief is sought

injunction or specific performance, the court shall not grant an
injunction or make an order for specific performance, but ma v in lisu
ghts of the parties”

thereof make an order declaratory of the ri

SCOPE OF SECTION 15:
Section 15 applies to  civil proceedings. The werds  “civiy
proceedings” in Section 15 is not used in i's popular sense of civil

proceedings as Opposed to criminal proceedings.  The Scope of iyl



proceedings by or against the Crown” is provi
which provide .

“(1)  Subject fo the provisions of this section, any
reference in this Part to civil proceedings by the Crown
shall be construed as a reference to the following

procesdinas only ;

1

{a)  proceedings for the enforcement or vindicatio:
of any right or the obtaining of any relief which, if this
Act had not been passed, might have been enforced
or vindicated or obtained b;} any such proceedings
as are mentioned in paragragh 1 of the First
Schedule;

(b)  proceedings for the enforcement or vindication
of any right or the obtaining of any relief which, ‘f'f this
Act had not been passed, might have been enforced
or vindicated or obtained by an action at the suit of
any Government department or any officer of the

Crown as such;

(c) all such proceedings as the Crown is entitled

to bring by virtue of this Act,

and the expression “civil proceedings by or against the
Crewn” shall be construed accordingly.

(2)  Subject to the provisions of this section, any
reference in this Part to civil proceedings against the
Crown shall be construed as a reference fo the foltowing

proceedings only :
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(a)  proceedings for the enforcement or vindicati
of any right or the obtaining of any relief which, if this
Act had not been passed, might have been enforced
or vindicated or obfained by any such proceedings

First

as are mentioned in paragraph 2 of the Firs

Schedule;

(b)  proceedings for the enforcement or vindication
of any right or the obtaining of any relief which, if this
Act had not been passed, might have been enforced
or vindicated or obtained by an action againsit the
Attorney-General, any Government department, or

any officer of the Crown as such; and

(c) all such proceedings as any person is entitled
to bring against the Crown by virtue of this Act, and
the expression “civil proceedings by or againéf_z’hg

Crown” shall be construed accordingly.”
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The use of the word “only” suggests that the list is an exhaustive list, The
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limitation placed on injunctions against the Crown are confined to the thres

types of pro f—“d ings. The first is proceedings, which befere the passing of
Crown Proceedings Act were filed against the Crown (the Qusen) by way of
petition of right. Earl Jowitt in “the Dictionary of English Law” explains the
‘petition of right’ as “one of the Common Law methods of obtaining
possession or restitution from the Crown of either real or personal
property, or compensation or damages for breach of contract, the
Crown formerly not being liable to an ordinary action at the suit of a

subject...”

Section 1 of Crown Proceedings Act provides that any action, which may have
been enforced by petition of right, may now be enrorced under the Act like an
ordinary action. Secondly, proceedings which a person could have faken

against the Attarney General or any Government Department or any officer of
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CAN COURT MAKE IN ﬁg«“’: M DECLARATIONS?
Under the provisions of Section 15 a court can mak

fieu of an injunction as the state nomally takss heed of declarations.

However can the court make an interim daclaratio

n
by its very nature is an order where a court declares with finaiity the
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respective rights, duties or cbligations of parties.

the parties and the court is able to make conciusive orders: international
General Election Company of New York Ltd. v. Commissioners of Custors &
Excise — 1962 1 Ch. 784 and |nland Revenue Commissioners & Another v
Rossminster Ltd. & Others — (House of Lords) (1980) AC 952 at 1027C per

Lord Scarman where he states “.. where the Crown is defendant or

respondent, relief analogous to an interim injunction is not avaijable ... |
find absurd the position of a court declaring one day in fﬂgtem’aémwy
proceedings that an applicant has certain rights and upon a later day
that he has not”.
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Section 7 sub-section 1, 2

A declaration that the first defendant has no
power or authority under the Posts and
Telecommunications Decrse 1888 f{fo grant
any other

mobile telephony licenses fo

operator octher than the plaintiff;

In any event an injunction to restrain the first
defendant and/or her servants whatsoever
from awarding any mobile telephony license to
any person or eéntity for the operation of mobile
cellular telecommunication system within Fiji;
and

injunction pending the

An interim

determination of this matfter.”

nd 3 of the Posts and Telecommunications

a
Decree 1888 which are relevant to these proceadings provide !

H;f —
%

(1} Alicence may be granted by the Minister
for the running of any such telecommunication
system as is specified in the licence oris of a

description so specified.

{2) A licence granfed under this section
shall be in writing and, unless previously
revoked in accordance with any term in that

behalf contained in the licence, shall continue



in force for such period as may be specified in

or determined by or under the iicence.

(3}  Alicence granted under this section may
be granted either fo all persons, fo persons of
a class or to a particular person and in the
case of a licence granted fo a particular
person, may confer upon that person an
exclusive privilege Io provide any service
specified, in any area or ail areas of Fiji, and
subject to such conditions, exceptions and

other limitations as the Minister sees fit.”

DOES THE PLAINTIFF HAVE A LICENCE?

The original licence was granted fo FPTL on 29" December 1989.
FPTL is not a party fo these proceedings. That licence in Clause 19.1 |
provided that FPTL shall not without %’s}é written consent of the Minister assign
or e:fz’sg:@se of any of its rights and obligations under the licence. The FPTL
assigned its right to establish a public mobile cellular telecommunication
system to Fiji Cellutar Limited now known as Vodaphone Fiji Limited. The
consent of the Minister was grantad on 17" September 1993.

Annexure E is what purports to be a Licence agreement dated 4" May
1994 between FPTL and the plaintiff. Paragraphs 3 and 4 of the recitals to

the agreement state

“FPTL is willing to grant to the Company the sofe and
exciusive right and licence fo establish and operate a
cellular mobile telephone system in Fiji and to provide

telecommunications services by means of the system.

The Government of Fiji has approved and authorized

{
the grant of the aforesaid licence.”
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