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Date of Hearing:  Monday 13" November, 2006
Date of Ruling: Tuesday 14" November, 2006

RULING - MISTRIAL

permanent stay.  This application was lodged in the Criminal Registry at 9.43am
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the evidence in chief of Ligutenant Colonel Senivakula. the Siate’s prime wiioess.
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[ remind myself that this is a criminal fal wvolving the nghts of the accusea. 1ae
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The principle of open justice is most frequently expressed in the form of 2 quoie

T o

attributed to Lord

ip’s judgment in R v Sussex

Justices Ex parte Macarthy [1924] L KB 236 at 23

“1t is not merely of some importance but is of fundamental Importance, that
justice should not only be done, but should manifesily and undoubtedly be seen

fo be done”

¢ Sasties has | R e and canstiftional
The principle of open justice has long been known to both common and constitutional

law and is often expressed in different ways, Another articulation was that of Lord Atkin

b

who once said: “Justice is not a cloistered virtue”

In 1936 the Privy Council applied the principle in an appeal from the Supreme Court of

Alberta, which had set aside orders dissolving a marriage on the basis that the trial of the

3

divorce action had not been in open court. The Privy Council said:

[(McPhersan v McPhersan (1936) AC 177.2007:

“Publicity is the authentic bhallmark of judicial as distinet from
administrative proeedure ... The court must be open to any who may
present themselves for admission. The remoteness of the possibility of any
public attendance must never by judicial action be reduced to the certainty

that there will be none”
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“Civilized societies withdraw both from the victim and the vigilante the
enforcement of criminal laws, but they cannot erase from people’s
consciousness the fundamental, natural yearning to see justice dome - oT
even the urge for retribution. The grucial prophylactic aspects of the
administration of justice cannot function in the darky no community

catharsis can occur if justice is “dome in a cormer for] in any covert

commuaity desire for “satisfaction.” A result considered untoward may
undermine public confidence, and where the trial has been concealed from
public view an anexpecfed ouicome can Cause 2 reaction that the system af
best has failed and at worst has been corrupted. To weork effectively, it is
important that society’s criminal process “satisfy the appearance of justice”
and the appearance of justice can best be provided by allowing people o0
observe it

People in an open society do not demand infallibility from their institutions,
hut it is difficult for them to accept what they are prohibited from
observing. When a criminal trial is conducted in the open, there is at least an
opportunity both for understanding the system in general and its workings

in a particular case™

The Principle and the Media

[24]

The principle raises many issues about the administration of justice relevant to the media
at the transect between the human rights of open justice and fair tial. [t is for that

1

reason that the common law has developed 2 series of elaborate procedures restricting

the flow of information that is made available to jurors. I[ndeed, most of the law of

evidepce is concerned to exclude evidence so as to ensure a fair trial where e tribunal
B S To fe e . . oy g o Dy B b o4 - a
{é g..xli.,?. in ol ELM“}M {118 an ?513:;?;;& B3 k.p Arac i%iib 12 Oi a fgiii’ i di Liici{ e EL:MH = C e rL'§~
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- manner IS potenough tomsay that resulis alowe” Wi satmte the pahirar ™
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{231 However, that cight of due process must v
Legal Aid Bourd Exparte Kaim Todner (2 b
observed:
“A eriminal trial is o public event. The principle of open justice puts, as has
often beea sardy ﬁ%%é{iﬁgﬁ”ﬁﬁé‘“&ﬁ who participatein e triabander-intedse
scrutiny, The glare of contemporaneous publicity ensures thaf frials are
properly counducted. It 15 2 valuable check on the criminal process
Moreover, the public interest may be as much involved in {he circumstances
of a remarkable acquittal as {n a surprising conviction. Informed pubiic
debate is necessary about all such matters. Full contemporanesus reporting
of criminal trials in progress promotes public confidence In the
administration of justice, It promotes the value of the rule of law.”
{agree

[26]  AsJustice Spigelman observes (supra)

“The extent to which the principle of a fair trial may conflict with the
principle of open justice will be determined by a judgment as to the ability
of a jury to set aside irrelevant considerations in the course of its
deliberations. This is a matter on which judges will have a range of different
views. I have often expressed the view that the tendency to regard jurors as
exceptionally fragile and prone to prejudice is unacceptable. I based this on
a considerable body of experience of trial judges to the effect that jurors
approach their task in accordance with the oath they take and that they

fisten fo the directions they are given and implemeat them™.
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fiii Television Has Breached and the Srandard Cenditions lor Television {Dverage

Cpaditions
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court was 1o cover the srocsedings
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[28]  These are the plain orms of Condition 12, That was the basis of discussions w «ih R

S N vty the con
broadeast live or at any Hme subject only to the conditions marked A to D.

Insufficient Direction

11 O R [PUPERES SN S SO R
[311  Ir was then submitled that the directions

relevision or from th

,?

My opening remarks to the assessors in this regard were:

[
Lot
vnand

You will no doubt vou'll hear that this matter has attracted a degree of pre-trail publicity.
You will no doubt be aware timt the Accused has some certain notoriety in Fiji and the
Pacific. In this room, in eriminal trials, vou are to completely ignore his notoriety. You are
to completely ignore any trial publicity. That's Pre-trial publicity or publicity during the
trial. Obvicusly this matter is going to aftract a lot of media attention. [ am not asking you
1o turn the television set off and ignore the radio and not to read newspapers for the next
rwo weeks or so. What [ am saying to vou is that what vou read in the NEWSPADETS, what
vou see on the television set. what you hear on the radio, what you know about this matter,
what you know of the notoriety of the Accused is completely urelevant. The only thing
that counts is the evidence that vou hear and see in this trial and that is ¢ %z It is imperative
that vou lay any svmpathy or prejudice or pre-conceived notions about this matter of the
Coup of 2000, the Mutiny at the Queen Flizabe t?} Barracks to one side.

You are here to judge a citizen of this ‘"‘«mc He is here and he is entitled to the equality of
us all, Concenmate on fi e evidence in this frial and only what's said here, what's produced
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accordance wt the trial Now

And later vou are not 1o make m enquiries aboul this matter that would be quite
inappropriate. Just {isten to the evidence and judge zh facts that yf*a see and here in this

rial. During the trial obviously fz‘%c ado a.ne:é family will be concemned fo know how &zmgs
are 8@1&,@3 [ need to sav this strongly, it is none of izzcza’ business. If anvone approaches ¥

and asks youabout the case, yo ¢ straight awg

L

Lok
L

[

hod

[

oy

ey
Lad
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Sovand

nyone good conscious and your own
else has any right to interfere with that. Can { give vou 1%‘2\ @dt@“*“
cuss the case all of you are present. And also

$8883075 room, 2 or 3 or more of you an zi vou decide for exan z;}ir:

take some lunch together. Do not discuss the case because you w
%1l misinterpret what vou say. Leave your considerations for ‘{h&

ASIESSOLS TOOMm Juld ;e"e* e those considerations for when vou all are together. Pleass keep an

open mind unti! you have heard everything and then decide. Listen to the State's case, listen
o the defence case, listen ‘ai@ my summing up and then form vour conclusion.

it wag a sufficient

direction in the circumstances. As is my practice [ am likely to repeat the direction

gain during the course of trial and re-emphasize it in my closing addrsss.

{ do not accept that assessors directed in that way would be unable to either comprehend

or obey such a judicial direction.

Accordingly, [ reject that ground

Assessor Influence

gy

Counsel then submitted a further miscarriage of justice may result in the assessors

feeg

placing a disproportionate weight on the opening address and the evidence of Lt
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