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1] After the case was opened by Mr Perram SC for the plaintiffs, the court adjourned
to allow Senior Counsel for the parties a good deal of time to narrow down the issues
and to agree facts. It had been hoped this would facilitate a shorter trial and a

concentration on the real legal issues on which the decision of the court was to be sought.
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21 T Infrriunately thie DrOCass Aid et ?w\e"‘uﬂm an ohAhost-Bene
recess a statement of claim was directed by consent to be filed and served by the
plaintiffs. This document which was not filed was markedly different apparently from

the case shown by the original papers and affidavit evidence.

[3] Mr Perram this morning said in the interests of proceeding with the trial his
clients were prepared to abandon these new claims, save one matler. That was the new
claim that if the President had been right in taking the action he did on his return, there
was no necessity to be applied preventing a return to the situation prior 10 the takeover of

it
5% December 2006.
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[4] Mr Perram has already opened his case and this argument was not then raised, nor
did he raise the allegation now levelled at the President, which he says he will pursue if

this matter is adjourned.

[5] Faced with these fundamental changes to the plaintiffs’ case, Mr McCoy sought
an adjournment of the trial and a set of disciplined directions. A trial of such
extraordinary importance could not be approached in this way. It was he said in no
condition to go ahead. Mr Kasep for the 3™ Defendant joined with Mr McCoy i his
submissions. He referred to the fact that three other material allegations of fact in the

staternent of claim had not been referred to in the opening,

6] Mr Perram said to some extent both sides had been in default.

[7] The court had in fact directed a fixed timetable and had ordered the trial date of
2" October 2007 as long ago as 22™ June 2007. A pre-trial conference for overseas
leading counsel was also fixed for 11% September 2007. This was a crucially important
date for a constitutional case of complexity such as this. But Senior Counsel did not
attend for the plaintiffs. We were told by Mr Fa, Mr Gageler SC for the plaintiffs had not
written an opinion on the heads of legal claim under which his clients’ case could be

brought. In effect it appears the basis of the argument had not then been worked out.

i8] Herein lies the origin for the present difficulties. If it were necessary to make a

major recasting of the claim, September 117 was the time when this should have been
raised and consent obtained. The dates for trial could still have been adhered to, and the

time set aside by the court for this case not wasted.

(91 It 1s not appropriate at this late stage when the trial has already commenced and

the case opened, for the plaintiffs to seek 10 alter the allegations made against the other
side in & major way. The courts must insist on fairness, a concept naturally related to
orderliness. Knowing in a timely way what is the nature and extent of the complaint
made against you, is a comerstone of our system of justice. The enormity and gravity of
the issues demand also that the judges of the court be given more orderly and measured

assistance than results from this manner of proceeding.
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[10]  The court has always insisted on the 2™ October commencement date for the trial.
In constitutional cases a good deal of latitude is permitted to the litigants to get their
plaints before the courts. This has already been extended in full measure. Now there is a
danger of unfairness creeping in, and the case hereafter must be more carefully managed

1o 1ts conclusion.

[11]  Reluctantly we conclude this trial must be postponed. We will now discuss with
counsel a fresh timetable. However the court will insist on strict compliance with the

directions which are shortly to be made.
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