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DEF EN DANT 

I. The Plaint iff instituted thi s acti on by way o f thi s Sum mo ns for ejectment dated 15" 11 of 

January 20 14 seeking an order fo r immed iate vacant possession of the properly s ituated 

at 144 Ratu Mara road . Samabula in Suva be ing part of that piece and parcel o f land 

contai ning th irty seven perches and seven tenths of perch be the same a little more or less 

and situated in the tiki na of Suva in the island of Vi ti Levu and being allotmcnt 17. 

section 9. Samabula and comprised in Crown Lease No 1615 of which the Plaintiffs are 

the Registered propri eto rs. 



2. Directions were given to the Defendant to file their affidavit in opposition on or before 

20'h of February and the Plaintiff to file their affidavit in repl y seven days thereafter. The 

Summons was set down for hearing on 3'd of April 2014. The Plaintiffs informed the 

court on the date of the hearing, that they were severed with the Defendant's affidavit in 

opposition onl y on the 26'h of March 2014 and had no time to serve their reply affidavit. 

Therefore the Plaintiffs sought permission to call the Company Secretary of the Plaintiff 

Mr. Mohammed Saheed as a witness to response the affida\ it in opposit ion. The learned 

counsel for the Defendant had no objection, according ly the permission was granted. Mr. 

Saheed then gave evidence and was cross examined by the counsel of the Defendant. 

Subsequently both counsel made their submissions. Having considered the Summons. 

respective affidavits and submission and the evidence of Mr. Saheed. I now proceed to 

pronounce my judgment as follows. 

B. BACKGROUN D 

Plailltiff's case, 

3. The Plai nti ff cla ims that they are the registered proprietors of the property comp ri sed in 

crown lease No 1615 and the Defendant is the tenant of them . The lease agreement was 

expired in 20 12, however, the lease was extended without entering a new agreement until 

the notice to quit was issued by the Plaintiff. The Plaintiff claims that pursuant to section 

89 of the Property Law Act the lease was extended upon the expiration of the lease 

agreement. The Plaintiff issued a notice to quit dated 8'h of November 2013 and served 

the same to the Defendant personally. However, the Defendant failed to vacate the 

property as per the notice to quit. 

Defelldallt 's Case. 

4. The Defendant vehemently oppo ed this Summons and their objections are founded on 

three main grounds. that; 
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I. The Plaintiff has accepted the rent for the property after the notice to qui t was 

issued. wherefore. the said notice to qu it is not val id , 

ii . The Notice to quit was not properly served on the Defendant at their registered 

office, 

Ill. The notice to quit is contrary to the subsequent alteration to the lease agreement 

proposed by the parties. 

Plaintif!'s reply. 

5. Mr. Saheed in hi s cross examination admitted the collecting of rent. but specifically 

stated that they were collected as profit and not as tJle rent. 

C. THE LAW 

6. I now turn to briefly rev iew the laws penaining to the app li cat ion under section 169 of 

the Land Transfer Act (here inafter mentioned as "the Act"). 

7. Sections 169 to 172 of the Act have st ipulated the procedure for the application in thi s 

nature . In view of the section 169 of the Ac t. the last registered propri etor of the land 

and/or a lessor with power to re-enter where the lessees or tenant is in arrear for such 

period and/or a lessor who has issued a lega l notice to quit or the term of the lease ha 

expi red are a llowed to institute proceedings under section 169 of the Act to evict the 

person who is in possession of the land without a right to the possession. 

8. Section 171 and 172 of the Act deal with the scope of the hearing and the burden of the 

parties. Section 171 states that ; 

"On the day appoimed for the hearing of the summons, if the person summoned does not 

appear, then upon proof (0 the sati;jaction of the judge of the due service ()f such 

summons and upon proof of the title by the proprietor or lessor and. if any com'em is 

necessOlY, by the production and proof of SI/ch consent, (he judge may order immediate 

possession to be given (0 the plaintiff, which order shall have the elfecr of and may be 

enforced as ajudgment in ejectment." 

3 



9. Section 172 states that 

.. If the person summoned appears he may show cause why he reji/ses 10 give possession 

of such land and, ifhe proves to the satisfaction of the judge a right to the possession of 

the land, the j udge shall dismiss the summons with COSIS againsl the proprietor, 

/nor/gagee or lessor or he may make any order and impose any terms he may thinkfil : 

10. The scope of the hearing of the application under section 169 consti tutes with two main 

limbs. The first is the onus of the Plaintiff to sati sfy the court that he is the last registered 

proprietor or the lessor described under the section 169 (a). (b) and (c) of the Act. Once 

the Plaintiff sati sfi ed it, the burden will shi ft on the Defendant to satisfy the court that he 

has a right to the possession of the land, The scope of the DefendanCs burden of prove of 

a ri ght to the possession o f the land has di scussed In Morris Hcdstrom Limited-,,­

Liaguat Ali CA No: 153/87, where it was held that 

.. Under Seclion 172 Ihe person summonsed may show cause why he refused 10 give 

possession oflhe land and if he proves to Ihe sali~faclion oflhe Judge a righl /() 

possession or can establish an arguable defence Ihe applicalion \vill be dismissed \\'ilh 

COSIS in his favour. The Defendanls /IIust show on affidavit evidence some righl 10 

possession which would preclude the granting of an order for possession under Section 

169 procedure. ThaI is nOl 10 say Ihalfinal or inconlroverlible proof 0/ a rigl1l /0 remain 

in possession l11uSI be adduced. Whal is required is Ihal some langible evidence 

establishing a righl or supporting an arguable case for such a righl , /IIUSI be adduced." 

Accord ingly, the defendant is onl y required to present some tang ible evidence to 

establish a right of possession or the existence o f an arguable case fo r such ri ght to defeat 

the Plaintiffs claim. 

D. ANALYSIS, 

4 



11 . Upon perusal of the respecti ve affidavits filed by the parties and their respective 

submissions, [ find that this Summons falls within the scope of secti on 169 (c) of the 

Act, where it states that "a lessor aga inst a lessee or tenant where legal notice to quit has 

been given or the term of the lease has expired". 

12. The proprietorship of the Plaintiffs to thi s property and the ex istence of the lease were not 

disputed by the parti es in their affidavits. In fac t both parties admitted that the lease 

agreement entered by the parties in 2007 fo r a period of five years has exp ired. The 

Defendant has been occupying the property with the consent of the Plaintiffs as a tenant 

subsequent to the expi ration of the agreement. 

13. The first contention of the Defendant is that the notice to quit issued by the Plaintiffs is 

not valid since the Plaintiff has accepted rent after thi s noti ce to quit was issued. Learned 

counsel for the Defendant submitted that pursuant to section 100 ( I) of the Property Law 

Act, the acceptance of rent subsequent to the notice to quit without expressly stating of 

"without prej udice to the notice" shall be a waiver of the right to enforce the notice or it 

may create or review a tenancy. Section 100 ( I) of the Property Law Act states that: 

.. After giving o(nolice 10 quil acceplance of rem expressed 10 be lI'ilholll prejudice 10 Ihe 

nolice shall nOl operare as a waiver oflhe righl 10 enforce Ihe no lice or creale or revive Cl 

lenancy 

14. Mr. Saheed, the witness of the Plainti ffs admitted in hi s cross examination that they have 

collected rent after the not ice to quit was issued on 11 th of November 2013 but not as rent 

but as profit. 

15. The laws pertaining to the issue of acceptance of rent after the notice to qu it was issued 

has comprehensively discussed in Total (Fiji) Lld v Khan ( 20J 0) FJHC 2006, 

HBC023,2008 ( I J June 20JO). where Master Tuilevuka ( as his lordship then was) has 

discussed some of the lead ing authorities and legal writings on this issue. I with much 
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gratitude to Justice Tuilevuka, reproduce what he observed in Total ( Fiji) Ltd v Khan 

(supra) as follow; 

"lnKulllar v Prasad {200-l} FJHC 219: HBC0061 .200-l (3(jh June 200-1), Mr. JII;tice 

Jiten Singh lOok the following approach: 

"rile receipt of tile relit IIOt IIavillg beell produced, I alii left to decide tllis lIIatter 0 11 

basis of comlllOIl law" 

1n the above case, Singh J quoted the following passage/i'om Clarke v Grallt (1950) J KB 

J04 at J05 where Lord Goddard laid down the common la \11 position as/allows: 

" If a laml/ord seeks to recover possessioll of property 011 tile groulld tllat breacll of 

covellallt IIas emitled IIim to a forfeiture, it IIas always beell IIe1d tllat acceptallce o[ 

relit waiver tile forfeiture, tile reasoll beillg tllat ill tile case of a fOl/eiture, tile laml/ord 

IIas tile optioll of savillg wlletller or IIOt li e will treat til e breacll of covellallt as a 

forfeiture, rile lease is voidable, IIOt void, alld i[ tile lalldlord accepts relit a(ter lIotice 

o[ a forfeiture it I/{/s always beell IIe1d tllat lie tltereby recogllize tllat tile lease i.\· 

cOlltilluillg, Witll regard to tile pavmellt o[ relit a(ter a lIotice to (fuit, IIowever, tllat 

result has lIever fol/owed, If a proper lIotice to quit I/{/s beell givell ill respect of a 

periodic tellallcy, sucll as a yearly tellallcy, tile effect of til e lIotice is to brillg til e 

tellallcy to all elld just as effectual/y as if til ere IIas beell a term lVilicll IIas expired. 

Tilerefore, til e tellallcy IIavillg beell brougllt to all elld by a lIotice to quit, a paymellt o[ 

relit a(ter tile termillatioll oftlle tellallcy wo1l1d ollly operate ill [a vo llr oftlle tellallt i(it 

could be sllowlI tile parties illtellded tllat sllould be a lIew tellallC)" 

rllat IIas beell tile law ever sillce it was laid dowlI by tile court of Killg's Bellcll ill Doe 

d. CllellY v. Baltell (/) wllere LORD MANFIELD said (J COWP. 245): 

'Tile questioll tilerefore is, quo allimo tile relit was received, ami wllat til e real 

illtelltioll of botll parties was?' 
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It is impossible to say t"at t"e parties ill this case illtellded t"at t"ere sltould be a lIew 

tellallcy. T"e laml/ord always desired to get possessioll of t"e premises. That is w"y he 

gave his lIotice to quit. Tlte mere mistake of his agellt ill acceptillg the mOlley as relit 

which had accrued is 110 evidellce that tIle lalldlord was agreeillg to a allew tellall cy. " 

"Therefore whell a lalldlord has brought a tellallcy to all elld by mealls of a 

lIotice to quit, a paymellt of reli t after that date will ollly operate ill favour of 

the tellallt iUt call showlI that the parties illtellded that there should be a 

tellallcv ..... the questioll therefore is ,qui allimo the relit was received ,amI what 

t"e real illtelltioll of bofll parties was. " 

That illtellfioll would be tIle illtelltioll at the time of tlte receipt of relit IIOt at time of 

filillg of this applicatioll. The Court would lIeed to kllow what was said before alld after 

relit was telldered amI accepted to get at tIle real illtelltioll of parties. (my emphasis) 

The Fiji Coun of Appeal case of MagalllalRamablwi Patel v. Native Lalld Trtlst Board­

ABU 40 of 1976{4/ cited with authority the following passage ./i"om Celltral 

Estates(BelgraviaiLtd. V. Woolgar No. 2 (J 972) 3 A LL ER 610: 

"/jlhe landlord by word Or dead manifests to the lenanl by al1unequivocal act a 

concluded decision to elecl in a panicular manner, he will be bound by such an 

eleclion. 1{he chooses 10 do something such as demanded or receiving renl which 

can only be done consislel1lly with Ihe exiSlence of a certain Slale of affairs . 

namely, Ihe continuance oflhe lease or lenancy in operalion, he cannol lhereajier 

be heard 10 say Ihat stale of affairs did nOllhen exist. if al the lime oflhe acl he 

had a righl lo elecl \vhelher 10 forliel lhe lease or lenancy or 10 affirm il. his aCI 

will unequivocally demonslrale Ihal he has decided 10 affirm il. He call1lot 

cOlltradict this bv savillg t"at "is act was wit"out preiudice to this right of 

electioll cOlltilluillg or all vthill g to that effect. In Ihis respecl his aCI ~peaks 

louder Ihan his lilOI'd, because Ihe aCI is unequivocal,' it call 011 Iv be explailled Oil 

t"e basis t"at he has exercised his right to elect. The mOlive or il1lenlion o/Ihe 
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landlord, on the one hand, and the understanding of the tenant. on the other, are 

equally irrelevant/o the qualify of fhe aC f. "(my emphasis) 

Woodfall's Law of Lalldlord and tellant - 25111 Editioll by Liollel A. Bluudell pronuunces 

the common law in/he following words: 

"By acceptance of relit. Acceptallce by tile latullord of rent due after tIle expiration of a 

1I0tice may be evidellce upon wllicll tile COllrt will infer til e creatioll of a new tenall c), 

.However, ill eacll case tile qllestioll is, qllo (llIi/llo tile relit is received. amI wllat is 

tile real intention of tile parties _(p). No sllcll inference call be drawn if tile relit fell 

dlle before tile expiration of tile notice (q) 

Evell after tIle expiration o(tlle 1I0tice ,wllere rent is usuallv paid at a ballkers" i(tlle 

ballker. witllout allv special alltllorit)!, receive relit accmillg after Sllell expiratioll, tile 

1I0tice is 1I0t tllerebv waived(rl: so if tile mOlley be 1I0t paid or received as relit. bllt as a 

satisfactioll for tile illjury done by tile tenal/f ill COlltillllillg 011 tile premises as a 

trespasser, it will 1I0t lIave sllcll all operation (S}.A demalld of relit accmillg 

subsequelltlv to tile expiration of a notice to qllit is 1I0t lI ecessarilv a waiver of tIl e 

1I0tice, but is a questioll oUntelltioll wllicll ollght to be left to tile jurv(t); but a demand 

and acceptallce of one dav's more relit tll(lI/ was dlle IUlS beell treated as a waiver ill 

lalV (II). Wllell, after tIle termination of a service occupallcy ullder wllicll tIle servallt 

lIad been paying 15s., a week for tile premises lie occupied, tI,e employer accepted two 

more sucll payments of 15s., bllt tllere was no evidellce of allV real illfelltioll to create a 

new tell (Ill cv, it was lIeld tllat 110 temlllcv was created (xl.So also where the rent was 

received by tile agellt wllo mistakellly thought that it was payable il1 arrear amI not 

advance Cv}." (my emphasis) 

In f/alsbllr v's Laws of England3,t/ editioll p. 671 para.1396 the learned all/hol'S say: "A 

landlord does 1I0t waiver the forfeiture by merely stallding by and seeing it illcllrred ... 

tllere mllst be some positive act of waiver." 
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16. The Plaintiffs did not refuse that they have accepted the rent. but contended that it was 

for profit and not for rent. However. there is no any express notification o f such by the 

Plaintiff. As it was held in "Central Estates (Belgravia Ltd v Woolgar (1972) 3 All ER 

610, the Plaintiff by their action of co ll ecting rent manifested to the tenant that their act 

was done consistentl y with the continuance of the lease. It is more apparent though the 

Plaintiffs claim that they collected rent as means of profit. it was not mentioned in the 

notice to quit as required by section 100 (2) of the Property Law Act. At thi s po int. I draw 

my attention to consider the intention of the Plainti ffs . When a landlord has brought a 

tenancy to an end by giving of a notice to quit and yet co llect rent aner the notice will 

only consider for the tenants favour if the court is satis fi ed that the panies intended to 

create or revive the tenancy by such act. 

17. Mr. Saheed testified in hi s evidence that he served the noti ce to quit personally at the 

Defendant's office and he then personall y talked to the director of the Defendant. The 

director of the Defendant had asked him six months' time to vacate the property which he 

did not agree . However, when he visited him again on 11 th of December 20 13. the 

Director has asked him aga in for a month to vacate the property. which he agreed. When 

I consider this evidence of Mr. Saheed together with hi s admission of co llecting of rent 

after serving the notice to quit, allows me to form a strong inference of the intention of 

the Plainti ffs. [n the absence of any concrete evidence to substanti ate their claim that the 

rent was collected as profit and not as rent, [ am inclined to conclude that the Plainti ff had 

no intention to bring the tenancy to an end after serving the notice to quit and their action 

of co ll ecting of rent and agree ing for the extens ion of further time to the Defendant 

confirmed such conclusion. 

18. Wherefore. [ ho ld that the Plaintiffs have waived their ri ght to enforce the notice to quit 

issued to the Defendant on the 8th of ovember 2013 by collecting of rent and by their 

subsequent conduct. Accordingly, I further ho ld that there is no proper legal notice to 

quite issued to the tenant and no proper termination of the lease pursuant to section 169 ( 

c) of the Land Transfer Act and to section 89 of the Property Law Act. I accordingly 

make following orders that; 
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1. The Plaintiffs ' summons for ejection dated 15th of January 20 14 is hereby refused 

and di smissed, 

11 . The Defendant is awarded $ 1000 cost assessed summaril y, 

Dated at Suva thi s 06th day of June, 2014 
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