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JUDGMENT
INTRODLCTION

1. Thay is the Appellant’s application for stay of the execution of the decision of the Land
Transport Authority (LTA) on 13® December, 2015 until the final determination of the
Appeal filed by the Appelianis. The Appeliant was a sceond hand motor vehicle dealer
known as Autherized Motor Vehicle Dealer (AMV D). licenced by L.TA {Respondent) to
conduct 15 business. The [icence was initialiv for 3 months and geeording o the
Respondent since there were complaints the licence was cancelled. The cancellation of

heence of the Appellans was pursuant 1o mvestigation as o tampering of odometer
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readings of several vehicles. The Appellants were granted an opportunity to present

evidence al the said investigation and at the comclusion of the investigation a
deciston was taken o terminale licence granted o Appellam by LTA. This decision was
taken on 15 the December. 2015, This decision was appealed 1o the Tribunal and a stay
order was initially pranted, but it was dissolved later. At the time of the hearing of the
Appeal, there was no stay order operational and the Land Transport Appeals Tribunal
dismissed the Appeal and costs were ordered apainst the Appetlants. Now the Appellants
had appealed the said decision delivered on 12" May, 2017 by Land 'ransport Appeals
Tohunai (the Tribunal) and also sceks a slay of the execution of decision of LTA 15%

Ceocembher, 2005, 1t should be noted that stay is not reparding decision of the Tribunal,

ANALYSIS

L in a recent Court of Appeal decision in New World Lid v Vanug Levu Hardware [Fiji]

Lid [2016] FISC 29: CBVD004.2016 (4 Aupusi 2016) Chandra JA held,

HIS&] Fn arriving of a decision as to whether the Petitioner s circumsiances
are sufficiently exceptional for the gront of stay relief pending appeal. it is
necexsary to consider the relevant principles set out in the Cawrt of Appeal
in Natural Waters of Viti Ltd v Crystal Clear Mineral Water (Fiji}
Ld Civil Appeal ABU 0011 048, 187 March 2005 They were:

“faiWhether, if no stay iy granted, the applicant s right of appead will be
remdered nugatory (this is not determinarive). See Philip Morris (NZ) Lid
v. Liggett & Myers Tohacco Ca. (NA} Lid f1972f 2 NZLR 41 (C4) 1

fh} Whether the succexsful party will be infuriously affected by the stay.

fe) Fhe bona fides of fthe applicants uy to the prosecution of the appeal

() The effect on third parties.

() The noveliy and importance of questions imvedved,

{{) The public imcerest in the proceeding.

fg) The overall bafoance of convermience and the status quo.

3 At the momeni Appellant’s licence to sell motar vehicles had been cancelled for over 1
one year age and 1t remained so even prior to the decision of the Land Transport Appeals
Trbunal. So the Appeliunt had remained so from the time the Tribunal set aside stay

order.



4.

It a stay order is not granted at this junciure the appeal will not be rendered nugatory as
the Appellant was without a licence to operate its bustness as AMVYD husiness for nearly
one year, He stated that he had to incur some costs while the business is ciosed, but if this
canwellation of licence is upheld this position would not change. The status quo of the
Appelianl remained so at the time of the hearing of the Land Transport Appeal Tribunal,

So the position of Appellant remained same even prior to decision of the Tribunal,

Thaugh at the time of the present application no records of the Tribual were available in
order 1o {ix the Appeal for hearing. now it is available. So at the moment there is no delay

in regard o the Appeal and it can be fixed for hearing without delay.

The grounds of appeal are as followsiamended summons filed onl 3th October, 201 7)

., The Tribunal erred in law in not applying Section 46(1) of the Land Transport Act
when hearing Appeal No 7 of 2017,

2 The Trtbunal erred in law in not applying section 46(1) ol the Land Transport Aci
when hearing Appeal No 07 of 2017 when the evidence submitted before it
suggested need for elanfication from all parties.

3 The Tribunai erred in taw in not applying scclion 16{1) {a) of the Constitution of

Fiji 2013."

Section 46(1) of LTA deals with Power of the Tribunal and this appeal ground in vague
and not clear as Section 46(1) containg (1)-(e) and they are diverse. So which proviston of
Section #6(1) is relied for the Appeal is not clear hence novelty and meriis of the Appeal

canmid be considered.

Section 16(1)(x}) of the Constitution alse deals with right to lair hearing and the Appellant

had net indicated in what manner he was deprived of 1hat provision.

The successful party. being LTA, will not be injuriously aficeted by granting a stay. hut
there are third parties whose rights are protected through a regulatory body like LTA which

would et afVected. There was no dispute as 1o the odometer tampering of certain vehicles
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imported by Appellant, This was confirmed by two government badies namely FRCA and

[TA.

In this tnstance the concern is net directly LA, us they arc a regulutory body. The impact

lrom granting a stay on the general public needs {o be considered.

The public would not only include consumers/customers wha buy used cars. but also other
entities that are engaged in similar business, |1 there is no [evel piaying ficld and if some
businesses resort 1o unhealthy practice, it would aiso effect the mndustry as a whole. Public
trust may also get damaged irrccoverably, bt is also important not to allow odometer
tampering, or other deceptive or uncomscionable means by stringent deterrents and
allowing the Appellant to conduct the business before hearing of Appeal will not support

such deterrence.

As stated earlier sovelly ol the arguments in Appeal cannot be determined as the Grounds

of Appeal arc not clear,

There is an impact on public if stay order is granted us stated earlier, There is an impact on
the players of the industry who are also purt of public due 1o deterrent effect cte. For that

reasen there is a public interest in not pranting stay, at this moment.

it should be nated that the allegation apainst the Appellant iy a VErY SCrious matter as to
tampering ol odometer. which is one of the main mauers for determination of the quality
and price of a uscd vehicle. Even a2 single tampering of odometer affects an unknown

purchaser of a vehicle,

The balance of convenience also favours not granting stay order at this juncture. If 3 stay
order is granted hindering, a deeision of LTA taken over one year ago it witl not be in the
best interest of the public which needs to be protected by regulaiory bodies such as LTA.
LTAs decision to terminaie the licence of Appellant is in operation for one year, Any
deterrent punishment will have financial tmplications and that should not be the sole reason

o stay such orders to mitigate any financial implications.



CONCLUSION
16, Considering the factors and balance of convenience | will refuse the application for stay
using the discretion of the court. | will not award any cost considering the circumstances

ol the case,

FINAL ORDERS
a. The application for stay of the decision of the Respondent s refused.
t. No cost awarded,

¢, The Appeal is fixed for hearing.

Dated at Suva this 23" day of November, 2017,

Justice Deepthi Amaratunga
Righ Court, Suvy




