IN THE HIgH COURT OF FIJi
AT SUVA

CIVIL JURISDICTION

Eivil Action No, HBC 338 of 2012

BETWEEN ZELDA ROSLYN KISSUMN of Lot 5 Kinoya Road, Kinoys, Masinu, Fiji, Seif
- Employes.
PLAINTIFF
AND H SAMUELA NAITAY of Lot 50, Duvila Read, Nadera, Nasiny, Fiji, Minibus Drives,
15TDEFENDANT
AND : B W HOLDINGS LIMITED ¢ company duly incorporated in Fiji having its

registered uffice ot Vishnu Deo Road, Makast, Naginy, Fiji,

2" DEFENDANT

AN : ROCK TEK LIMITED acompany duly incorporated in Fiji having its
registerad office et 30 Kaunitoni, Street, Vatuwaga, Suva, Fiji,

3R DEFENDANT

BEFORE: ‘Master Vishwe Dott Sharma

COUNSELS: Mr. Ritesh Naidu - for the Plaintiff
No Appedrance - for the 1™ Defendant
Mr. Fifipe - for the 2" Defendont

Mr, Valenitabua  ~  for the 3 Defendant

DATE OF RULING: 08™ February, 2018

RULING

{Court’s awn motion for the Plaintiff to shaw cause why the.statement of cloim
should rot be struck out for want of prosecution and abuse of the process
of the Court pursuant to Order 25 Rule 9 of the High Sourt Rules, 1988}
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INTROBUCTION

The Court issued Notice of its ewn motion pursuant to Order 25 Rule 9 of the High Court Rules,
1988 for the Plaintiff to show cause as to why the action ought not a be struck out for want of
prosecution.or an abuse of the process of the Court.

The Plaintiff filed the Af’f.idavit appasing the striking eut,
The 2™ Defendant filed his Affidavit in answer supporting the strike out of the Plaintiff's action,

The 3™ Defendant did not file any affidavit but informed caurt that he did not support the striking
out of the Plaintiffs claim,

Hereafter, the Plaintiff filed his Reply to the 2™ Defendants Affidavit.

Written submissions were filed by the Plaintiff and the 2™ Befendant as this matter néeded 1o be

determined between the Plaintiff dnd the 2 Defendant only in terms of Order 25 Rule 9 for

striking cut of the Plaintiff's claim,

THE LAW AND PRACTICE

Order 25 Rufe 9 of the High Court Rules 1988, which inter-alia stotes as follows:

9.~ {13 If no step has been token in any cause or maiter for six months then any party
oh. application o the Court of its own motion may list the cause or matter for the parties
to show cause why It shauld not be struck out for want of prosecution or as an abuse of
the process of the Court,

{2} Upen hearing the application the Court may either dismiss the cause for] matter on
such terms as may be just or deal with the dppiication as i i were a summons for
* directions.’

ANALYSIS and DETERMINATION

The Plaintiff is required to show couse herein and the Court Yo determine as to why the Plgintiffs
action ought not to be struck out for want of prosecution or an abuse of the process of the
Caurt,

The principles to be appliedthe basis upen which the distretion to strike out proceedings for want
of prasecution should be exercised is well established in the decision of the House of Lords in the

case of Birkett v James [1978] AC 297 and in particular the statement by Lord Diplnck at 318:

. "The power should be exercised only whare the court is sotisfied either (1) that the default
has been fntentional and contumelious, e.g. disobadience to o peremptory order of the court
or conduct amounting to an abuse of the pracess of the court; or (2) () that there has
been inordinate and inexcusable deloy on the part of the plaintiff or his fawyers, and (b}
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that such delay will give rise. to o substantial risk thot it is not possible to hove a fuir trial
of the issues in the action or is such as is likely te cause or to have caused serious
prejudice to the defendants either as betwsen themselves and the plaintiff or between sach
other or between them and o third party.”

In the present case before this Court, the Plaintiff has submitted that she is not concerned with
intentional and cantumelioys default in this case since the Plaintiff has not disobeyed any orders
of this Court. The perusal of the Court file does confirm that- the Plgintiff has not disebeyed any
orders of this Court. Further, the final document filed by the Plintiff was the Affidavit Verifying
List of Documents {AVLD) and it was the 2 Defendant who is yet to file his Affidavit Verifying

List of Documents.

In the present case the court is coricerned with the application of principle (2) within the Birkett v
James [1978] AC 297 case only.

‘Inordinate’ and ‘inexcusable’ within Birkett v James have their ordinary meaning. Whether delay
can be described as inordinate or inexcusable is a matfer of fact to be determined in the

circumstances of each individual case. The New Indic Assurance Company Limited ~v- Rgiesh K

Singh and Anr. Civil Appeal no: ABU 0031 of 19985 {2_6 November 19993 £ A

Where principle {2) is refied on, both grounds of inordinate and inexcusable delay needs to be

established before an action is strutk out. There must be both delay of the kind described ond o

risk of an unfair trial or serious prejudice to the defendants.

Reference is fherefore made to the case Department of Transport v Smaller (Transport) Limited
{188911 AHER BO7,

The House of Lords did not accept a submission that the decision in Birkett should be reviewed by
holding that where there had been inordinate and inexcusable delay, the action should be struck
out, even if there con still be o fair trial of the issues and even if the defendont has suffered ne
prejudice as o result of the delay.

Lord Griffiths, after o review of the authorities and relevant principes, seid at 903 thot he had not
been persuaded that a case had been made out to abandon the need to show that post-writ delay
will either moke o fair trial impossible or prejudice the defendant, He went on to offirm the
principle that the burden is on the defendant to establish that serious prejudice would be caused
to it by the delay. (In this case the burden is on the 2° Defendant to establish any prejudice).

I heve perused the court file in terms of the documents filed as required by the set down
procedures and the High Court Rules 1988and set out hereunder the Chrorology of Events that
hos taken place in this caseaccardingly.

CHRONQLOGY OF EVENTS

2B F12/2012 Writ of Summorns Filed

311222012 Amended Writ of Summons Filed _
26/02/20t3 Tnterlocutory Judgment entered against 2nd and3 Defendant
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15/03/2013 2" befendonts Notice of appointment of Solicitors filed
22/04/2013 Betting aside intertecutory judgment fifed by & Defendant
OB/08/2013 Appilcation on setting aside heard by the Hon, Judge
22/02/201 6 Judgment on setting uside defivered

O2/03/2016 & Defendant Filed statement of Defence

20/09/2016 Plaintiff filed Notice of intention to proceed

i7/11/201 6 Affidayit verifying Plointiffs list of documants filed
1970672087 Order 25 Ruje 8 Natice served on Plaintitf

2170672017 Plaintiff filed Notice of Inteption to proceed

0170872017 Flaintiff filed Affidavit to shew cause vo Order 25 fule 9 Notice
I4sar2007 03" Defendants Notice of Appointment of Soficitors filed

Delay

In corgidering whether delay of the kind required in terms of Birkett v James case has been
established, the court is concerned only with delay on the part of the Plaintiff or her lowyer, Tt ig
that defay which must be shown to be inordinate and inexcusable,

Tt cun be clearly ascertained fram the chronalogy of events as set out in paragraph 28 hereinabave,
as to-whet documents, pleadings and applications were filed andwhat predctive steps were taken by
the partigs to this proceedings to ensure that the pleadings were expeditiously completed and the
file was ready to be aliocated to a MHon, Judge for hearing and determination accordingly,

No doubt the Writ of Summons was filed on 28t December, 2012 and 3. days fater the Writ was
amended and filed. Subsequently, 2 months later an interlocutory judgmert was entered against the
02" and 03" Defendants. The 02 Defendant after filing the appointment of Solicitors then filed
the setting aside of the interlocutory judgment 02 months later, Application for setting oside was
heard on O5™ August, 2013 but the Judgment was defivered by the Court after ¢ time frame of twe
(2) years-and six (6} months, Therefore, the matter was delayed for a period of a period of two
years six months in itself. Obviously, the Plaintiff was unable Yo proceed with his cose any further
for this period of two years and six manths.

Apart from the above, the Plaintiff has enumerated the reasons for the delay ot paragraph 5 of his
written submissions quoting the paragraphs 11-28 inclysive from the Plaintiffs Affidavit filed on
1% August, 2017,

The 2" Defendant submitted that he is unaware of any maters that might render the period of
delay by the Plaintiff from 2™ March 2016 o the date of service of the Order 25 Rule 9 Notice
excusable. The Plaintiffs conduct has been such that amount to wholesale disregard Yo the High
Court Rules and thereby constitutes an abuse of the process of the Court which alone justifies a
steiking out of the Plaintif#'s claim,

He added, the Plaintiff has no interest in pursuing this case and has not diligently pr"oszcufed thig
claim. The Delay is inordinate and inexcusable in the extreme,

Upon a careful perusal of the court record fogether with the chronalogy of events, T alse find fhat
the 2™ Defendant contributed to +he Delay from 17™. November, 2016 since the
2" Defendant failed to file and serve the Affidavit Verifying List of Documents {AVLD) which
would have allowed parties for go for Discovery if réquired and complete the pleadings, ready for
the matter o be allocoted to g Hon, J udge for hearing and determination,
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The overriding objective of the procedural rule and the requirement in 'Birkett v James
is o enable the court "to deal with coses justly”. Dealing with o case justly includes
“allotting to it an appropriate share of the court's resources, while taking into account the
need to allot resources o other cases”,

I find for the oforesaid rational that the Plaintiff has successfully explaired the Delay of the
shorter period mentioned harein, Therefore, the period of activity is excusable, Inexcusabite and
inorginate Delay has not been established against the Plaintiff accordingly,

Prejudice and foir trial

Prejudice con be of fwe kinds, It can be either specific thet is ariding from particular svents that
may or may not have occurred during the relevent period, or general, that is prejudice that is
implied from the extent of the delay.

The 2™ Defendant relied on specific prejudice resufting from the ron-gvailability and/or locating of
material witnesses. He further submitted that he will be severely prejudiced if this proceeding was
allowed Yo continue to trial. He added that such prejudices rises from the fact that the proceeding
concerns events that teok place on 27™ February, 2012 and with the passage of time, recollections
of witnesses will be severely affected and there is a substantial risk that o fair trial will not be
possible. The Plaintiff herself has dif ficulty locating witnesses.

The Plaintiff submitted that presumption of prejudice is not g presumption of law. It is a
presumption of foct in the sense thet, in most cases, it will only be the Defendant who i in a
position fe of fer evidence as to the existence of specific prejudice. The presumption is reburtable,

Inorder to establish prejudice, o Defendant is reguired fo show that the Deloy has prejudiced him
in the conduct of hix Defence, This will involve him in having to demonstrate, for example , that he
has lost contact with his witnesses, his witnesses are unfracecble, death of his witnesses the
witnesses recollections has been adversely affected, the destruction of documentary evidence
without fault on the part of the Defendant.

The Plaintiff made reference to “paragraph 22° of the Plaintiff's Affidavit outlining the reasons for
the Delay filed on O17 August, 2017. He canfirms that he was dble to locate and interview the only
eve witress to the occident.

The Plaintiff's Affidavit confirming the availability of the only eye witness and aiready interviewed
by the Plaintiff's Lawyer alleviates any prejudice to the 2% Defendant.

I find that the 2™ Defendant has not made out a case for prejudice against him in one
way or the other,
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The demonstration of inordinate Delay, inexcusable Dely ond Serious Prejudice does not lead
necessarify to o dismissal of the action Further, even i the 2% Defendant satisfies the
requirements in Birkett v James, the courts in exercise of its jurisdiction must decide as to
whether o fair trial iz still possible. The Caurt of Appeal in Chandar Dee v Ramendra Sharma and
anor: Civil Appeal No. ABU 0041 of (23 March 2007) {Unrep) stated as foliows:-

{18} A more fundamentol difficoity for the Respondent is that the Jjutlge failed to make any
finding at ail on the final question to be asked when applying the Birkett v. James principles
namely: In view of the delays which have securred, is a fair trial now possible? (Also case of
Department of Transport v, Chris Smalier {Transport Limited [1988] A 1497 refers,

In Lovie v Medical Assurance Society Limited [1992] 2 NZLR 244 at 248, Eichelbaum €T
reviewed the autherities and concluded:

"The applicant must show thot the piaintiff has been guitty of irordinate delay, that such delay is
trexcuseble, ard that it has serisusly prejudiced the defendant, Although these considerations -
are rot necessarity exclusive, and at the end ane. must always stand back and have regard to
the interests of justice, in this country, ever since NI Industrial Guses Ltd v Andersons Ltd
{1970] NELR 88 it has been aceepted that If the application i to pe successful, the applicant
must commence by proving the three factors fisted

Even the courts are reluctant to strike-out any matter summarily which has certain merits in it on
the grounds of abuse of process. In Dey v. Victorian Raftway Commissioners (1949) 78 CLR 62, ot
31 Dixen J soid:-

‘26, This principle wos restated by the Court of Appeal of Fiji in Pratap v Kristion
Mission Feligwship [2006] FICA 41. Also refer to: New India Assurance €o Lid v
Singh {19991 FICA 6%,
- The principle as enunciated in these cases reflects the principles on this topic in gther

commert law jurisdictions. These decisions include: Metrogolitan Bank Ltd v Pooley

{1885} 10 App cas 210; ey v, Victorian Railway Commissioners {1949) HEA 1.
(1949) 78 LR 62; Birkett v James [1978] AC 297; Lovie v Medical Assurance

Society Limited [1992] 2 NZLR 244; Agar v Hyde (2000} 201 cLR 552, Indeed
the passage from Abdul Kadeer Kuddus Hussein v Pacific Forum Line reflects closely
Birkert v James ({above). These authorities alse make the point that in exercising a
peremptary power of the kind under cefttemplation in these procé‘edings, the court
must be cautious and to put the matter in another way, the court must stand back
and ensure that sufficient regard is ohead of the interegsts of justice,’

I reiterate that the Plaintiff hes made reference fo “paragraph 227 of the Plaintiffs Affidavit
eutlining the reasons for the Delay filed on 017 August, 2017, He confirms that he was able to
locate and interview the only eye withess to the accident,
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I find from the contents of the Plaintiff's Affidavit filed on 017" August, 2017, that the Plaintiff
has taken steps and has a concrefe intention to pursue the litigntion further expeditiously when
stating that he has already interviewed the withess and deciding to join the driver of the Trailer
fruck as a Defendant to this proceeding,

Taking Inta consideration both parties submissions, oral and written, a fair trial is still very much
possible with the only eye witness at hand whe would be giving evidence ot the trin) under oath in
the within proceedings.

T will allow the motter to proceed and that the fitigation is brought to its conclysion in terms of
hearing and determination by the Court expediticusly.

Abuse of Court Process

Inordinate and irexcusable delay alone, however great, does not amount ta an abuse of the Court
process. Refarence is made to Abbuthnot Latham Bank Ltd v Trafalgar Holdings [1998] 1 WLR
1425 (per Lord Woolf).

For this purpose, Deloy alone, even delay of 11 years does not amount tg an cbuse of process.
Reference made to Berclays Bank Plc v Mailing (Unreported) 23 April 1997: CA (Civil Division}
cited in Abbuthnot (supra) ot py 1432, para G-H.

However, Delay which involves complete, total or wholesale disregord of the Rules of the Court with
full awareness of the consequences is capable of ametnting Yo such an abuse, so that, if it ig fair to
do s0, the action will be struck out ar dismissed on that greund. Case Reference Choraria v Sethia
[1988] CLC 825 9 per Nourse LT} [1998] EWCA Civ 24,

In the present case, T find from the pleadings and Affidavits that the Plaintiff had the intention of

pursuing this matter and bring the litigation 1o its conclusion, It cannot be said in sne way or the

other from the evidence on the Court Record that the Plaintiff has deliberately commenced this
action without any intention whatsoever of bringing it 1o a conclusion,

1 have carefully perused the substantive application, the pleadings filed so far, the written and oral
submissions coupled with the applicable lows and the case authorities and findings as follows:-

FINAL ORDERS

1] The delay in terms of inordinate and intentiongl has not been established aguingt the
Flaintiff;

(i} Explonation has been sotisfoctorily provided by the Plaintiff for any deley as such
the Plaintiff has evercome the factor of inexcusable:

(i The second Defendant has not suffered any real prejudice; and
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{iv} In the interest of justice, o fair trial is still possible to the current.
) There is no abuse of the Court pracess by the Plaintiff;

{viy The Order 25 Rule 9 Notice is hereby struck out accordingly; and
{wif} The suBsfanﬁve matter remains very much intact.

{viil) There will not be any orders in ferms of the costs made at the discretion of this
Gourt,

JDcted at Suva this  08™ Day of February, 2018

VISHWA DATT SHARMA
Master of High Court, Suva

Haniff Tuitoga, Suva,
Toganivolu & Vaolenitabuo, Suva.



