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INTRODUCTION

There are twe {2) applications filed by the Plaintiff for Court’s defermination,

First application whereby the Plaintiff by kis Summons sought for the followmng arders ugmms‘r the
Defendant pursuant to Section 169 of the Land Transfer Act, Capl31-

0] That the Defendant Filimoni Tagicokibou do show cause as to why an arder for
immediate vacant possession of the property known os Lot 1 Vunirere Subdivision being
Lessee to Agreement for Ledse vide TLTB Ref 4/14/39411, situated at Vuci South
Road, Nausori, of which the Plaintiff is the Registered Lessee, should not be made
ggdinst them upon the grounds set forth in the Affiduvit of Raty Netava Bekaniceva
the father of the Plaintiff whe is cuthorised to moke this affidavit thot is sworn. and
filed herein,

{iiy That the Defendant pay the Plaintiff's costs of these proceedings summarily assessed
at 51,500 within the next 14 days,

(i) Any other orders that this Honourable Court deems just.
Second application is seeking joinder of itaukei Land Trust Board to this proceedings.
The Defendant strongly opposed the applications and filed an Affidevit in Response.

There are 3 {Three) affidavits filed before the Court:

o} Affidavit in Support of Ratu Netavn Bokoniceva on 22 August. 2017 ("Plaintiff's
Affidavit™}:
) Affidavit in Qpposition/Response of Filimoni Tegicakibou filed on 18™ September, 2017

{"Defendant's Affidavit Ih Opposition™) and

¢} Affidavit in Reply of Filimore Tagicakibau filed on 03 October, 2017. (Plaintiff's
Affidavit in Response).

This case praceeded 1o hearing on a defended basis on 30™ November, 2017,

This court has o duty 1o determing the pending issue bafore the court in o just and fair manser in
terms of the lews provided for in ss. 169, 171 and 172 of the Land Transfer Act[Cap 131}

PRACTICE and PROCEDURE

The Plaint:ff has made his application pursuant to Section 169 of the Land Transfer Act 1978,
Cap 131.
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A Section 169 application s o susmmary procedure for pessession which enable various categories of
persons to call upon ¢ person in possession of a property to show cause why he oe she should not give
up possession. Ore such categery, specified in poragraph (o) of the section is 'the last registered
proprietor of the lond’. (The Plaintiff falls under this category).

Pursuant to Section 178 of the Act the onus is on the Defendent To show cause why he is refusing
to give up possession to the Plairtiff and why an order for possession should net be made agains?
him, .

The Plaintiff is the registered Lessee of the Agreement to Lease.
"The following persons may summon any person it possession of land to appear before o judge

in chambers o show cause why the person summened should not give up possession fo the
applicant:

fa}  the Jast registered propristor of rhe fand.

b} o Jesser with power to pe-enter where the lessee or fanant-is in arregr for such period as
may be provided in the lease and. in the absence of any such pravision therein, when the
lessee or tenant i3 in arrear for one menth, whether there be or be not sufficient disfress
found on the premises to counferver such rent and whether or not any previous damand
has been macle for the rent; '

(s} lessor against g lessee or tenant where o legal natice fo quit hos been given or the term of
the lease has expired.” ‘

Pursuant to section 172 of the Act the orus 1g on the Defendonts to. show couse why he refuses
to give up possession to the Plaintiff and why an order for possession should rot be made againét
him,

PLAINTIFF'S CAS_E {Tr Bummary}

14,
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That the affidavit in Suppar? is deposed by the Plantiff's father, Rotu Metova Bakaniceva on
pehalf of his son Elic Molakai Bakaniceva,

He stated that the Plaintiff, flic Malakai Bakaniceva is the registered Lessee of ths land comprised
in Agreement for Leose vide TLTB Ref 4/14/39411 situgted ot Vel South Road, Nougor!

That as o pre requisite to-this opplication, he had instrycted his curcent Solicitors to issue eviction
notice To sccuponts of his property.

That when his son is playirg professional rugby i France and wish to refurn hame upon once he
retires  to cultivate and dwell on the land.

That the Defendant is o member of Matagah Vunidekus the land swning urit (LOUY and claims o be
the-landowrer of the leose.
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19, That the Lease is communally owned by the Matagall Vuridakua and members of the Matagali have

conserted to the lease to TLTR by fulfilling all the requirements for leasing,

20, That his san (Plaintiff) was issued with the lease with gffect from 1 July 2013. To date his son has
ot heen able T construct or dwell on The lease o5 the Defendant fails fo vocate the premises,

DEFENDANT'S CABE (In Summary)

21, The Defendant filed its Affidavit in Respense/Qpposition and prima focie submitred as fellows-

. The Registered Lessee of The Agreement for lease of Malakal Bakaniceva is itlegal because
does not follow the procedure of the law of the lend S. 9 of Native Land Ac?, Cap 134 says
“np Native Lond shafl be dealt with by way of lease or licence under the provisiens of this act
urless the Board is stisfied that the land proposed to be made the subject of such lease or
licece is not beneficially sccupied by Fijion owner. The land con only be given ta anyone 1o
lease if the lond is empry, and not been used by the fand owner. but the Plantiff is using the

Deferdant's lang when TTLE gave it away to Malokar fo lease.

v He agmits receiving the evicton notice but canng? pull hus farmieg or wacate fand because he

did nat break the faw.

. That Filimoni Tagicokibau is Registered as i Tauker land owner of Mataqeli Vuridakaa Lot 158,

. Thot Molakai Bakoniceve leases the land From 1 July 2013 and vhe Defendant and brothers

- have been planting on his land from 005 #ilf today

ANALYSIS AND DETERMINATION

7. The First question Tor this court to determine is whether the Plointiff has sotisfied to this Court

the pre-requisites of section 169 ond 170 of the Land Transfer Act, Cop 131

1, the ahawer to the abave question is in effirmative, then the burden shifts to the Defaendants
where they are required to show cause in ferms of their right fo remain on the Plaintiff's
property and whether the Defendonts have eny arguable cose before this Court, in terms of

s 172 of the Laond Transfer Act Lap 1317

8. The procedure under s, J69 is governed by sections 171 and 172 of the Land Transfar Act

(Cap 131)respectively which sTipuiates as follows:

%5 171 On the day agpomted for the hearing of the Summans, if the person
summoned dogs rot appear. then upen proof Yo the satisfection of the Judge of

the due service of such sumens and upon proof of The title by the proprietor or

lessor and, if any consent Is necessary, by the produchion and proof of such
consent, the judge may order immediate pessession o be given fo the Plaintiff,
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which order shall have the effect of and may be enforced as a judgment in
gjectment.”

5172 IF a person summored gppeers he may show couse why he refuses fe give
possession of such land ond, if he proves to the satistaction of the judge a right fo
the possession of the land, the judge shall dismiss the summons with cests against
the praprictor. mortgages or lgssor or he may make aoy order and impose ony
terms he may think it .
{Underiing is mine for emphasis}

In this cose. the Plaintiff must first comply with the requirements of section 169 of
the Land Transfer Act cap 131, which are stated hareunder as follows:

(a) The Ffirst requirement gr the First limb of section 188 is

thet the appiicant must be the last registersd proprietor cf
the subject land.

(b) The second is thet the applicant be a lessor with power to
re-egnter where the lessee or tenant is in arreors, and

fz) The third is where a lessor against o lesses or tenant where o
fegal notice has been given or the term of the lgase has
expired. The second and third limb of section 169 does not
appear Yo apply in that the defendant iy aet the
plaintiff's tenant who is in arreqrs andfor the term of the
lease has gxpired.

(Underhre For gmphasis}

In the instant case, the first limb of 5169 applies. However, this Court upon the
perusal of the Affidawit in Support of Rafu Netave Bokaniceva depesed on
21 #Mugust, 2017 af poragraph 2 wherein he states “thatr I am guthoerised *o make
this affidovit. which T do 50 From my persondi knowledge of the matfters..  irue
fo the best of my knowledge.”

Upon a further perusal of the annexures filed within the respective of fidovit T could
rot find the Authority in terms of which the Plaianff's father Raty Netova
Bakiniceva deposed the Affidavit in Suppert of the Summons seekirg an order for
Vacant Possesgion againgt the Defendant.

T moke reference to Order 41 Rule § of the High Court Rules, 1988 which states
as follows-

1) Excépf as orherwise provided by these Rules, every affidavit must be filed in the Registry.

(2) Every affidant must be indorsed with a note showing on whese beholf it is fied and the
dates of swearing and Filing, and an affidavit which is not so indorsed may not be filed or used
without leave of the Court,

(2l
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The Affidavit of Raty Netova Bakaniceve cannet be relied upen for the reasens thet it s @
contravention of the provisions of Order 41 Rule 9 of the High Court Rules ond luck
of autharity from the person on whose behalf the af fidavit has been depesed.

Therefore, in sbsence of such “Authority' to swear an Affidevit on behalf of the
Plaintiff, the Plaintiff's 1°' application for vacant possession ageinst the Defendant
must fail and is dismissed. i

>

Likewise. the 2™ Application by Summons seeking joinder of party Itaukei Land Trust
fioarg ¢ be jeined as a nomingl Defendant for the same rational, that * No Authoerity”
to swear the affidavit on behalf of the Plaintiff can be ascertained from the
Affidavit filed herein, also foils and is dismissed.

Tr the circumstances, the Defendant is entitled To costs summarily assessed at $BO0.

In Conclusion, for the afsresaid rationgl T have no other alferrative but to make the
following final Orders-

FiNAL ORDERS

A, The Plaintiff's Summens seeking an order for vacant possession of the property Known
as Lot 1 Vunirere Subdivision being Lessee to Agreement for Lease vide TLTB Ref
4/14/39411, situated at Vuci South Road, MNausori, against the Defendant fails and
is dismissed.

B, The 2™ application by Gummons seeking Joinder also fails and is dismissed.

¢. The Plaintiff is ordered to pay custs fo the Defendant summarily assessed at $500
{Five hundred dollars) and the same to be pald within 14 days.

D. Crders. accordingly.

DATED AT

UVA  THIS  22"" DAY OF  FEBRUARY, 2018

!




