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JUDGMENT
INTRODUUTHON
Il The Plainti{f instituted action for damages due w motor aceident. 'Fhe Plaintiff is presently

81 years old and he had mer with an accident while crossing a wide road belore a busy
intersection of road @1 Samubula afler & am on a week day. According Lo the Plaintiff he
collided with  a vehicle as soon as he got 1o the road from the pedestrian walkway. The
Plainti{F was not able w explain how the acoident happenced, to impute negligence to the
2% Defendant. The witness called by the Plaintiff said that he had seen the accident. but
his evidence not only contradicts with the facts of the case, and alse with Plaintiffs
evidence materially, According to him the Plaintff had coflided with the driver’s side of
the vehicle. The manner in which accident happened and. place of the accident and other
material evidenee {or the proof of the Defendants neglipence are not proved on balance of
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probahility. The Defendant in his evidence stated that Plainff had collided vn the side of
the vehiche near the mircor of the passenger side In the middle of the road on the inver lune
of four lane road. The burden of proot is with the Plainuift w prove negligence of the

"laintift on balance of probability.

FACTS

2

Following facts are admitied in the Pre-trial Conterence Minutes.

Plaintitl

a. The Maintill was born on 20" Decernber. 1936,

b, He was 74 years old al the time of the accident.

& The Plaintiff has been a sharcholder and Dircctor of 1w cotmmercial
cstablishments dealing with motor paris and sale of used cars.

d. The location of said commercial entities are situated al Samabula.

e. 20 Defendamt is the son of 19 Defendant.

F. 1% Defendant is the registered owner of vehicle Registration No, FG 491

¢ On 10" September. 2010 the 2" Defendant was driving the 1% Detendant’s

vehicle along Ratu Mara Road. heading towards Suva.
h. £n 10.5.2010 the vehicle driven by the 2™ Defendant and Plaintifl vollided and
Plaintiff was injured.

Though accident was admirted there is no admission as lo the place of collision of the
vehicle. The Plaintiff state it was {rom and the 2™ Detendant state it was left side near side

TLETTUT.

At the hearing the Parties admined that 2™ Defendant was discharged {rom the criminal

traffic ofenve and the Plaintff had not given cvidence 1o the matier.

Al the hearing both parties through evidence, admitted that it was a very busy time of the
day on the location where the accident happened. There were rows of vehicles due to signal
lieht controlled intersection. Vhis accident had happened betore approaching the traftic

lights controlled intersection.

The exact focation where the accident happened is disputed. No investigation or skewch

prepared by the Police was produced.
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The 2™ Defendant who was charged for traftic infringement was discharged oi the ollence

and Plaintiff did not pive evidence in the said matter.

i is admitted fact that the road was very busy and vehicles were gathered in o rows due to

heavy traffic ahead of traffic light controlled intersection.

Both partivs admitted at least thete were two lanes on either side of the very wide section
of the road where accident happened. According to the Defendant the accidemt happened
ai a streteh where there was an additional lane tor turning the vehicles to a by road. This

was not admitted by the Plainuff

ANALYSIES

o

1.

12,

The burden of proof in a civil action is with the Plaintiff. The Plaintiff gave evidence but
according to him he had aitempted to cross the road to go w the inosque at the opposite
side of the road. e said that he had just catered ihe outler lane and starled walking al a

busy time and he was collided with a vehigle.

The Plaintt could not say more than he met with an accident. |le admitted that it was a
busy time and the road was filled with vehicles approaching the interseetion and they were
lined up. According to the Plaintiff he was hit by a vehicle as soon as he enfered main road
from the pedestrian walkway or pavermnent. 1le admitted that there was a pedestrian crossing

hut for him it was too far and he had not used Q.

According to the Plaintif©™s cye witness the Plaintitf had crussed the tirst lane of the twa
lanes and was walking across inner lane when he collided with the vehicle. The Plaintiff in
his evidence stated that he could not finish crossing the first lane and he was hit by 2 vehiele
as s00n as he entered main ruad W cross o the olher side. The Plaintiff said that he was hit

on the right hand side of his body with the driver’s side of the vehicle,
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Io the cross-cxamination the Plaintiff said he wok abowt four steps and then the accident
happened. He admitied that there was a pedestrian crossing. but sccording to him # was

wr kar.

'The fact thal pedestrian crossing is marked away from the very busy intersection 1s o
prevent aceidents and also 1o pet a clear view of the vehicles as well as pedestrians and the
Plaintifi had deliberately not used it putting himsell’ in 1o an unnecessary risk. for the sake

ol his convenicnce.

The above neglipence on the part of the Plaintiff is more considering that he was already
74 years old and had also gome through a major operation in heart and had already
developed weakness in sipht and also hearing. These are vital senses for protection of a

person and when they are weak. such a person should always take special care of himself.

{le said that afler the aceident he was thrown in air, but Plaintiff’s eye witness never said
that Plaintift was thrown tn air. This is a material contradiction as to the determination of
manner or the speed of the vehicle collided. Apart from the Plaintiff's evewitness the
document marked P2 had described the accident tfrom the narration of the Plahil and
aceordingly the plaintift was rolled over on the main road after collision. This again is not
stated by the Plaintiflf in his evidence or by the eye witness who gave evidence for the

Plaintifl.

According o P2 the plaintifi™s right shoulder had collided with ihe vehicle and Planutl
was thrown o the road. The vehicle is approaching from the right hand side and a person
crossing the road should be looking straight or the side of the road vebicles are approaching.

So it the collision point was right shoulder the point of impact was upper part of bis body.

He said that Plaintiff’ fell on ground of the driver’s side of the Defendant’s vehicle.
According to him the aceident happened on the joner tane of the road. According to him
the Plaintifl bad already crossed the first lane and was i the middle of the road when there

was 2 collision and collision was on the driver’s side. This cannot happen [rom a person
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wha is crossing a road from the left hand side of the road from a yehicle that is approaching

from the right hand side.

There is no proofl of evidence un halance of probability as to the manner in which the
accident happened. What is proved is that Plaintiff had collided with a moving vehicle and

he had cotlided on 1o the side of the vehicle.

The Plaintifl®s evidence is that he collided with the driver’s side of the vehicle but this

could happen only if he was crossing the road from the opposite side of the road.

The facts that are not in dispute are that the accident happened on the main road and
Plaintiff had started crossing the main road from the lefi side walkway. Ihe ditections arc

given from a person Jooking at the intersection shead of the accident.

According to the Plaintiff’s evidence as svon as he cntered the main road he collided with
the vehicie. But according to the Plaintill”s eye witness the Plaintift had completely crossed

the {irst lane of Lwo lancs on the side of the road.

According to the Plaintiff when he started crossing the road there was no vehicle in the
vicinity and the road was clear. According o the eye Witness the Plaintiff had alrcady

crossed the outer lane and abready vehicles are moving in inncr lane.

Thix is 1 section of a road which is wide and clear. so how could a vehicle approach the
Plaing{f suddenly, considering that it was a husy fime and already vehicles are ined up to

approach major intersection 1o arrive main city Suva. ai busy time.

The vehicle that was invelved in the accident was approaching the main intersection fo
enter Suva and already there were vehicles lined up. In such a scenario there is fess or no
possibility of driving fast so that a person hit would be thrown in air. as stated by the
Plaintiff. This was not a position stated by the eye witness called by the Plamntiff, or

Plaintif{"s own account of the incident that is recarded in P2,
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According o the eye witness who gave evidence. the Plaintiff had crossed the first tane
and had entered the second lane when the Defendant’s vehicle collided on the Driver's side
of the said vehicle. As stated earlier the contradiction on material things such as the point
of impact of the vehicle and place of inpact on the road are all maicrial fucts to arrive al 2

determination as to the negligence of the 2 Defendant,

The fact that an accident happened and the Plamlifl was injured were not sufficient to
impute that there is proot of negligence on the parl of the 72M Defendant. The Plantiff must

prove negligence on balance ol prahability.

Mot only had the eve witness called by the PlainG T but also Plainti{f both contradicted per
se and also infer se on material facts. Their wstimony failed to prove the negligence of the

2 [yefendant. on the halance of probabiliy.

The Plaintiff who is a very successtul entrepreneur. who still cngages it1 husingess matters,
in court gave evidence, but he could not state how he pot collided with the vehicle. He was
evasive and stated that as soon as he entered road he mel with the accident. On vital issues
i cross cxamination he said he does not understand or that it was the job of the Police. The

Plaintitf had a valid driving licence af that time.

e also said hal when he entered the main raad there was no vehicic on that side. This
cannot be accepted as correel position on the analysis of Plaintiff's evidence as welt as 2™
Defendant's evidence, He also said be collided with the driver’s side of the 2™ Defendant”s

vehicle. Again this cannot happen.

According o the evidence of 404 D fendans the accident happened on the inner lanc angd he
was driving slowly due to the heavy Lraffic approaching capital cily Suva. tHe was heading
to Suva with his mother on the passenger scat in frond. e had already passed the pedestrian
crossing about 100m before the point of impact, According to him the impact was on the
left hund side near to the mirror of passenger side. e said he was voncentrating an the

iraffic ahead and did ool see any person appearing from the outer lane. 1t was a busy time
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Dated at Suva this 9 day of March, 2018

time and after he heard a sound he had stopped the vehicle and had got down and walked
to the passenger side and had seen a person sitting on the road and had taken lvim in to his

vehicle to the Police station,

Erom the evidence presented by both parties the road was busy and traffic was moving
slowly at that time. [L was a very busy time after § am on 2 week day and lot of vebicles
are appreaching the intersection controlled by wafhic lights. Soon aftet the collision
plaintifi’s eye witness who wasa hody guard to VIP had arrived and had alluwed the vietim
15 be taken in the car that involbved in the accident, If any person thought that the foult was
with the driver of the vehicle this would not have been allowed by the said eye witnoss.
1is evidence in the coust is contrary o his hehaviour at that time. The Plainti{t™s businesses
places were in the vicinity and there would not have heen any difficalty 1n ghtaining a

vehicle to 1ake him 1o the hospital.

Yo. the subsequent behaviour of {ihe Plaintiff and also the said eye witness indicaies that
that none of them thought that 1t was Defendant’s fault, though both of them gave evidence

1o the conirary at the inal.

Considering the evidence given by the Plainiil and alse eve witness who pave evidence
far the Plainiiff, the Plaintiff had faiied 1o prove negligence of the 2™ Defendant on the
halance of probability. The wril of summons and the statement of claim is struck off.

Considering the circumstances of the case no cost awarded.

The action is dismissed.

Mo costs,

High Court, Suva




