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Apphicant
AND STATE
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Counsel: Mr. A. R. Singh for Appellam

Ms. B. Naravan for Respondent

Dateof Uearing: 13" February 2018
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RULING

[Constitutional Redress Application; Section 44 (1)
of the Constitution of the Republic of Fiji [slndy)

Introduetion

(he Applicani files this Notwee of Motion pursumi to Seeteny 44 0130 20 and 3y (a) o
the Constitmiion of the Republic of Fill 2013 ilwrenater elomed 0 p5 e
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i cometitine by specck aned i within vie definition of Seetton | ™
(1) el M & feamder fine Freedom of Specelc Axpresvion &
Pubdieatoon provisiwn wf e Constintion of ihe Repuhiie of Fiji
2013,

THAT the wordls dheemedd tis femve g ot i ention 80 fesmar
feedirige of =Wl emd Bosiihily heliwion differvnt olisies o the
papilinion of LHL dods ane amomt (o @ seditlony aet comtrary o
seetfon BT old ) of the Crimes Aor 2009 amd fadls witlitn ihe
pervisions of Seetion 700 g (8) & (ed under  the Prevdom of
Spweveh, Expressim & Padlicanion provisiiony of Hie € omitation of
e Bepuebfde ol Figi 2003,

THAT thw chirge of Secliion conrary o section 67 (1) ), of the
Urimes Act ZINW apainsd the Applicons ix b beeael of Secrion |7
1Eg rap fin & fed Brcedom of Speech. Expression & Pubicarsm o
fne Comstftnidiom wf the Repmhlu of Fijr 2003

THAT the churge of Seditfon comtrary to section 67 (1 ) of t
{rtmten At 2000 fogvd by i Aol oot iy on abave af prodess o
st o i Ernpd Sieva, Crimdmed Cose Nomber HAU 361 of
bt it

THAT there be o permament sty of all proveedings apaing the
Appdicons for the charge of Sadition comteary’ o Secthon 67 (1) (u)
ol ihe Crimes Act 3NV i rexpect of Crimimed Case Nonber WA
FOL oof 2010 i bine Fligh Cowrt, N

Appticont for the churse of Sedition cowirary fo Section 87 (1) )
if e Clrimes Ace 200% fn respect of Criminal Case Nimber (100
a0 faf 000; in phe High Cowrl, Sive.



Phe Natiee of Matlon s being supporied by an alfidavie of the Applicam, saune the
grourls for this application. The Notice of Moton was first called on the 1ih ol
Decomiber 2006, where the leamed counsel for the Applicamt sought fisther lime w
serve the copy of the Notice of Motion 1o Ihe office of Attamey General.  Accondingly,
the tatier wirs adjourmed nll 1% of Junuary 2008,
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Ui the T9th ol Jimuary 2048, the learned connsel for the Applicant argued that the
Apphivan is not regquired w serve the copy of the Notiee of Mition 1o the oftice al the
Aty Cienerdl on the wound thal the Direetor ul Public Prosecution 15 jilresdy
representing the S, Mr. Hurney: the lesmed counsgl from ihe oflice of the Directos
of Public Proseewtion informed the count that the oifice of the Director of Public
Prosccution was served the fotice of this maner by ihe Applicant, therefore be is
uppeanng for the Stte. The deamed cournel for the Applicunt submitted tha he relies
o the Sectiom 41 19 of the Constitution, where 11 states that the nodice 10 (he Atinney
Creneral 18 not required i the Anorney Genenil or the Siale is a party 10 the procesdings,

The procecdings of s Notiee of Motion connot be considered as the continuaiion of
e proceedings in HALC 301 0 2006, where the Applicant has been charged as the firs
deensed Therefore, the Applicant s o serve e copy of this potiee of moton ke he
Atwiney Ciengral pursuani to Cider § af the High Courl (Constititional Redress) Bules
2018 thereinilier referred 1o &5 Constitutional Redress Rules 2015), Accordingly. the
Coun directed the Applicmit 10 follow the appropriate procedure as stipulated under
Oder 5 ol the Constilutions! Redress Rudes 2115, The leamed Counsel for the
Appheant then songhi funher time woserve the eopy of this Notice of Moton 10 the
office ol Atomey Ceneral. The maner was then adsoumed 1l 26th of January 2018,

[Ipon recciving the notice. the Atomey General filed Summons 1 Strike (e of this
Notice o) Motion pussusnt o, Crder 18 vude 18 (10 (00 (b and () of the High Cowir
Rusles on the 250 of Japtsey 200%, Having considercd thar the mutter hud alrends been
lsted Tor mention on the 261 of Jonuary 2008, the Courl direeled W eall the smd
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Stmimons 10 Sirike (it on the sane day instend of giving two clear days as requind
wnder order 32 pule 3 o the High Cour Rules.

O Al 26th of Jenuary 2018, the ksmed counsel for the Applicant confirmed th 1l
Applicint wis properly served the summons t stnke out Fhe court then guve divectiog
W the Apphicant and the Respondent (o Tile their respective ailidayvits wnd withien
submisslins. which they fled us per the dingetions, The heaning of the summons 1o
sirtke ot wis condueted on the 1ol February 2018, where the learned counsel Tor
the Applicant and the Respondent made their respective onl submissions,

Having varelully considercd the Swnmons w Strike O, e respective wifdavis and
the willen and vral submisaons OF the purties | now proceed (o promounce my rulmg
is foillows.

e Respondent”™s Summons i steike out i founded on three main eomientions, tul:

i 1 diselises no ressonnble ciuse of pction.
i) i s seandalows, Frivolous. or vexatious, and
1 I an abuse of the process of the eowrt,

e Applicant (led an stfidavie i opposition W ikis Summeons, stating his sbjecton In

Tt afTidinit. the Applicant has mised a legal objection, stiting that the Respotiden s
fitled w0 serve the Summons © Stke Oul in the manner as required under Crder 32
rule 3 ol the High Court Rules The Applicam wrgues thit this samotns to sirke ou is
defective on thin ground therefore be dismissed

The learmed counsel for the Respondent filed o dewiled and well researeh writien
<ubmiissions, where she construcied her argument on three muin issues that:

" s spplication for constitmionul redross 1 filed im contravene o Cirder
T rube 2ol she Constitutiomil Redress Rules, 2015,

i The Applicant has an adegquate alternniive remaly pursuant (o Section 44
14 af the Constitution.



e A this eowdt grant e oeders sought by the Applicant 4t will wsump the
tfumetion  and jursdiction ol the High Count (Criminal Divistang which
hears the HAC 361 af 201 6.

Phe leurned eounsel for the Apphlcam n his wiitten subimission hasonly foesed on (e
abacehon whieh the Apphicam rised in his affidavie thit 1he Bespondent has (atled o
properly serve the Sunmons fo Strike Oul pursuam o Oeder 32 Rule 3 of the High
Court Rules.

Urder 32 rule 3 uf the High Court Rules

120 1 st drew my atiention (o this objection raised by the Applieant Order 32 Rule 3 of

|3

the THgh Conrt Bules states that:

A iRy axkbng only e e dxression o abridgement of any e
of tiime il he served o the day befre the day speciffed i the summeony
fir e feiring therenf b excepl as ofaresatd omd anfess the cour
aeheenisyg arders o auy of these Rl inRervise praviedes, o sainmons
st e served g every Gpier e mad Jesx than v clear davs hefore

e by Ao ypecifivd

Fie Respondent filed this Suntmons 1o Strike Out on e Z3th of January 2018, By then
this matter had already been listed on 26th of Janumry 208 for mention.  |aving taken
mit comsderation the conveniende of the parties, the Court diredied the regisiry (o sl
Vb Symmoms o Steke Ot on the 2610 af Janiary 2008, which aciumlly saved the
pitthies. (ron dppearing (0 court on two consecutive days o 26th and 27th of Linuury
208 On the 26th of Jamury 2018, the Applicant was civen seven days o file s
attidavat in oblections. Apolher seven dayve erealler was given o the Applican! 1 (e
fus wrilken submirsshons, The ledrned cotbsel for the Applicant made o objectino
irdier snder 32 fule 3 o flue 26tk of January 2008, By granfing seven davs™ bme, e
ceort give the Applicam more time than two cleat dayvs as required under Order 32 rule
3 to 11l his objeetions and written submsissions. The main purpose of order 32 rule 3 15
W wive the parties stficient tme to 1ile their obectiond amd make their submissions,
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M degmed counsel tur the Applicant odmitled o eourt durng the heanng thal oo
preqiidices of difficnlfies were caused (o the Applicant due 1o the mentioning ol Hw

Sarmons indoun on e 2600 of January 2018,

lit view of the reqsons discussed above, | find the objechen rased by the Applicam is
lille amd has no mients, Mence, | feluse and dismiss this ebjechon msed by the

Applicant.

Hegsonable O = il Ao

| poss ke my sttention o the mmn issues m this Summons o strike O,
Section 44 (1) of the Constitation states that;

it u peesonoerdees Hied any of td proyvisions of this §apter s ey
o 15 ARy o b coprmravessed fir redarion o i o Ber o i die cise of
i perNaR Wi iy deiatned, §f anofiter persos Considors that there B
heen e Is fkely to be o vomravention tnrelaiton e e detatied
peroid, teem Hg guisin fon the gt perscid madle ayiy fo e High

{ et el Fdrese

According 1w Section 44 (1) ol the Constitution, o persun could invoke the jorisdiction

ol e High Cowrt only il e considers thit!

() Ay o the pghts it have been stipulated under the chapter of Ball of
[ights of the Constitution had been conttavened m relation to him. or
i1 15 likely W be comtravenead In refation 1o him,

Order 3 rule | ol the Constiiutional Redress Rbles sintes that an application jder
SaCthon 44 1) of the Constitution may be made by a motion supponted by an alfidavit.

[hie motion must sete the nature of the choim and the remedy or rehiet soughi by the

applicant. (vide Order o rofe 3 of the Constitutional Redress Rufes),




M,

Checer 3 mile 2 o0 the Constitutional Redress Rules smates that an application iider
Sechion 44 (1) of the Constitution must not-be admitied or entertained by the coun after
O e Trom The dateof thealleged violston frsl vecurres), unless a fudee saaliss tig
thete are exeepuonal cirgumstapees (o hear the upplication ouside of the period ol A
diys. {hnder 3 rule 2 of the Constitutional Redress Rules states thor:

A applicattol b paragraph () mest omal be odmitted e
sttt aftee &0 ave B tlite diite Whenl B miilier of Issii e
criae sy o el foniy dhere areexvegprionul gieenmstarces g i i

Py dnest o ear the applicalion easide of that period,

Lhe Applcant in s affldovit In support 16othe Natiee of Motron sttes thae e s
chamgied a HAL 36T af 2006 swatly ohe conmt of Sed i conteary W Secton 67 1) i)
ul the Cvimes Act. He Turther deposed thar the charpe (s founded on twe words thet fe
subimied tor pubdication in the -tukel language paper, Nai Lalakai, Maving stated the
haekground, the Applicant in pasageaplt six of his affidavie has deposed that the chargs
e hy the prosecutivnL aminst lam s 0 breach of Section 17 (1) lakiby dand (e §of the

LiOmstine o,

M Section 11740 &) of the Constitiaton stistes thie:

i P Dhieegtoe g Prabfic Provegnplons g

b basiinnid angd eondecl ciimifnul prideedings,

btk over erimingd procesdings vhoe have beer institiied b aneother
peEsan or autloriiy fexeepr preccedings Invtitaied by e Fif
frideperdfont L oapinsion Apamnsd Corrpptioand

Ch dhescominme, ol ey s hefore fudsiiei I8 dilivered, erimingl
proceedinas st or condycted by the Divecior af Public
Provecisiony o another peeson oF authoriy fexeapr prosecdings
inseinted o vemidhicnedd by et Fili mdvpendent Comniission Againsi

L R, I:.I'r|'|iI
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i lrervene, tn provesdings thay vatse o guesiion of public merese thin
i et the cundict of erfmingl proveedingy or crintid

e tiRiniony

Accordlng o Section 195 (1) of the Criminal Procedure Act the Director of Public
Privseection, or the Commissioner of Deputy Comimissiomer of the Fiji Independace
Lo optiissicn Agabst Corruption, i mbority o fle oo indapmation tu chafpe 4 person

I the High Court, where 41 sinles that:

i ifermation chorging o geemsed  persorr amd deawen ap
avcordanee: with section 200 shalf ‘be filed W the Divector of Pubilic
Prowesitbons ov B0 the € ommnssioner or A ey € ammissioner of i
Pt Idvpenedept  Copmrtsyan Agoinst Coersgtion with e ey
Registrar of the High Couer within 20 iy of the ordér for franyfer
gxcep that the High Uanier moy grant deave to exvemd the 24 davs, The
povwer af fite Liecctor of Pabde Prosecutions e file lnformarion may By

dhedigmaptoad Py b ol peliie pecseestor b rding,

Aveording 1o the affidavit deposed by the Applicant. he has been charged with one
count of Sedition by the Direetor of Public Prosecution,  Accordimgly, i1 &s clewr th
this upplicaiom for constitutional redress s founded on the ground that the Applicane s
righis umaler Seetion 17 01tk (b and (e 5 o) the Constitution has been violnied by ihe
ireetor of Public prosecunion, by charging the Applicant with one count of Sedition,

The Direetor of Public Prosecution filed an information o HTAC 361 of 2006, charying
the Applicunt and four others Fr dne: golmt o Lieitivg Commumal  Alagonism,
coniFaey WoSeslion 63020 (o () and Section 33 (1) of the Urimes Act on the 130l
Chetober 20016-, The Dipsetor of Publiv Prosecution then amended the mformmmon and
charged the Applicant with one count of Sedition, contrary to Section 67 (1) (1) and 66
(Thgvhof the Crimes Act The Applicant flled this netice af moton pursuant (o Section
A1 b ot the Constitution on the Tth of Degember 2017, that s neaely oie vear and 1w

b dfler the institution ol the proceedimgs of HAL 361 of 2016,
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Mierefore. the: Apphemt has to sats(y the coure pursuiant o Order 3 mile 2 ol the
Coustitutional Redress Rules, that this appbication hus exceptional ermeumstanee o biem

g 1 s Fided snatsande e stipuluted lime pedod of of) days,

The Appleant did not provide uny reasanoble excuse for the delay In filing this
application, TTowever, the lewmed counsel for the Applicant. m hig oral submissions.
suated thal \his ease 15 0 very exceptionud maer, therefore. i 48 just o e s

apphication though 1t is anstliited sutside the stipulated Grme period o1 6L days

Puring the course of the hearing, the Teared comsel for the Applicant submitied (bt
b is ot challenging of dispariog the authorty of the Divector of Publie Prosecation (o
file wmigrmmian. w charge the Applicant wih one coumt o Sedition. The lermed
verinse| further submitted that the Applicant does not allege that the Dircewor of Public
Prosecution  hos violated his rights as stipoloed under Seetion 17 (1) wib the
Comstituning This submission of the leamed counsel Tor the Applicamt has complenely
rlhdied gnd Gnyalidated the contenhion made by s own elient, the Applican.

pratagraph Six of the w da st i support 1o this Notieg of Motion.

Having mpde thar subnussion, the leamed Comnsel for the Applicant then made an
agplication, 1o withdraw all the orders-and relieves thal the Apphemmt il saught in e
notice of mobion, except thy rellet nomber ome. Acevrdingly . e Coun geanted Feivie o
I learned vounsel or the Applicam o wilbidrw orders aned releves number 2.3, 4
and § ol the Notice of Motion. Accordingly. the only ovder that the Applicant (= naw

seehiing in this application Fer constitutionsl redress-is thatet

TELEE il wrinen words (Belish traeslation, Mo are mop Hie
idfigenons of this conitey,  These are people thut have bnvided otfer
acitings for. exmyle. Bangladesh in dsdi. where they killed, raped amd
il et waskias amd oliifdrenl. Towlay they funke ponre fo ti extent of
fdviange i pient Byt vadnriing of B Lolsttey 3 does vk ponsfitiie fee
wpideredt cned g wiinlyine (e elefanition ol Seottonr 1T 000 i Thi & fel kil
e brvedom of Speecl, Expressiope & Publicarion provisions of e

& mtitin of He Kepabdic of Fife 203"



I The lewrned counsel for the Applicans then submitsed vhatt the charge Hiled i HIAC 361
1 200 Hes viedaied Ihe pghis ol the Applcant Despiie lns contemtion. the heamed
commsed for the Applcant snll mantained bas posdiion wihore he peither challenzes ihe
suthonty of the Director of Public Prosseution nor alleges il the Pirecuor ol Public
Prosecution hes violmed his rights by filing this informaton, las s o vacuons
rgamen) as it is obviowsly clear that the Director of the Mublic Prosecution has filed
ilie miomation In AL 360 of 2006 pursiant o Section 198 (1) of the  mmvinal
Provedure Act, chorging (he Applicant with one coumt of Sedition. Theretoie. | i2luse
tiix submissions made by tie learned counsel Tor the Applicant as 1 bas no menl

W As diseussed above. In orter 1 invake the jurisdietion of the High Coun under Section
44 010wl the Constitulivn. the Applicant bas o saifsly the court that any of the rghts
sttt under the Chapter of Bill of Rights of the Constituiion had been contravened ol
likely us be comravened in relation 1o him.

31 Acvondingly, [ do not find thay the Applicans bis specifically stated bow' the nghts of
the Apphicant, under the Scetion 17 (1) of the Constituiion, had been contravened or
likely 1o be contravened. Therefore, | am satisfied that (he Notiee of Moo filed by the
Applicant discloses no reasomuhle cause of action in order 10 lnveke the jurisdiction ol
hiswniart prarsand o Secton 3400 ol dhe Constiiaion.

Alteruative Remedy
5L The leamed counsel or the Respondent submitied i ey weitten submsission o (e

Apphicam his an adeguate ahiemobve remedy i HALC 361 of 2006 where he can rgise
ihis ixene dunng the hearing. The leamed counsel for the Respondem subniitied that 1his
application for the constitutionnl redress must be dismissed pursuant 1o Secton 44 14)
uf the Constitution. Section 44 (4} of the Constitution states that;

Thie High Coirt oman exercise #s dliveretion ol foo groand relict in
pulurton to wn applications or eeferrad made gder (s spefton B0t
coonsldees that an aideguate-daliernative romedy I avallabie o the person

vermtvernied
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Thie Applicant in this upplication secks an order thal the wiitlen wonds in the publshed
drticle Jo ot constitue hate specch and sre witkin the definition of Section |7 (1) (4
by and 1) of the Constitonion.  Indeed that is the one of the main factual disputes that
Ihe court has w0 dewermine in HAC 361 of 2006 Thevetone, | am satisfied that the
Applicant atready has an adeguate fllemative remedy puesuant W Seetion 44 (4ol e

Lmsdniiion.

I 1% a sende legal principhe in the domains of constinnional, beman rights and crimbn
laws. pot w0 allow an spplication for comstitutionad rediess U there on adeguase
altermativie remedy 15 availuble Flaving discussed the prnciphes Tiid down by the Privy
Counell tn number of cases, (e Fiji Court of Appeal i Siagh s Direetor of Public
Lrosecutions [2004] FICA 37; AAUDOXT. 20038 (16 Juby 2004) held thaii

T maie thad the Privy Conmotl S comveennly faod deonim dhae wher an

indegpuare altermnive remady in avaliabie ten consiiniiona redress Wil
by rofoed B lnas regiviled ame gt foee comdifiiinomned redief i
thewe clronmistanices ax to aliow of process gl as hwtmg siwerive of
the Rude of Lavw which the Constiiattin is desigmed o uphold amil prodect
Hhese cases sel o the eelevant principlex for fhe coned to follon whien
vomntilertin coned oy g o FOGE o fwe Conslinion,”

The factual cirvumstances of the Singh v State (supra) is somewhar similar o s
matier. In Singh v State (supra), the Appellunt was o Bamister pnd Solicior. T was
ghorped with three counts of altempling 1o perver! (he calse of |ustice, These charges
were lounded on the allegmion thal the Appeliaint mad appmpched o wilness of 1be
prosccution m g cnminal matter, whete he had reprosented the accused, in oner o
chunge or distort the evidence of the prosccution, The convemsution that the Appeilan
Wil with that particulor witness bad heen seerétly recorded mnd intended Lo adduee in
evidence against him. The Appellant (hep Gled g constitutiondl redress: applicution
(Section 41 of the then Constitution of Republic of TR 19970 The High Couwrt refiised,
e suid application for constitulional redress on the ground thet there an adeguae
allernative: remedy s avallable for the Appellant in the Crominal Procecdme W

1



Chulienge the admassibility ol the recorded conversation m evidence The Fijl Coun ol
Appez! upheld the decision of the Thigh Court s Singh v State (supra).

W The Fii Conrt of Appeal i Singh v State (suprea) bns farther held tha:

“erhapy whin we hove ser ond i o statement of the abwlous, Bue omee
stuted it becomes abimddiunly clear i st appeliont b ar dilegiste
alierndtive. remedh withivg s 141 of the Consitiutton amd thin Shoanmeem
F s sl enserbed o exercie ber oforeTom syommwicily e ol aviaa tl
aptpeblonst ™ applicotion. Upplying ihe prisdiies o firmly eanbicheid by
e Privy Council do the e of awthoritey ke owt above do e
vircamstances of this cuse the appellunt s applicarm fie conseliitonia)

felress v an dfse of provesy and Wes progery disiissed

~ |
=}

In view of the principles enuncimted by the Fiji Courd of Appenl in Singh v State
fsupral, | find this application of the Applicant lor constitutiona) redress s am iz vl
prisess of the court.

N Ineonchuston | Bnd tha s application oF the Applcant for constitutional rodress hus
nok disglased wny reasonabile couse ol aution aod wso mmont W an abuse of process ol
thee conrt. Hence, 1 do nor ind that tis is an exceptionnl euse pursuant o Order 3 pule 2
of the Constitutional Redress Rules,

The Ordders of the Couart are:

i The Notioe of Mation filed by the Apphicant on the Tth of Decembes

057 1= struek ouL
e The Apphicant is oedered to puy o Sum ol SN0 b8 cost (sammirily

|.‘|Eh¢.5ﬁ~"dr.



W bk 1300 days W appeal to the Fril Coun of Appenl.

19 March 2018

Solicitors
Anan Ravindra-Singh Lawyers for the Applicam,
Anorvey General's Chambers for the State.



