IN THE HIGH COURT OF FIJI

AT SUYA

€1y RISDICTION

BETWEEN:

AND:

BEFORE:

COUNSELS:

Date of Ruling:

Civil Action No. HBC 114 of 2017

WININA LIMITED o duly incorparated company having its registered office ot 250 Waimany
Road, Suva, Fijt,

PLAINTIF

M. BHAGWAN & COMPANY LIMITED o duly incorporated company having its registered
office at Shop 125 Mark Street, Suve, Fiji. ’

DEFENDANT

Master Vishwa Datt Sharma

Mr. Tikoisuva < far the Plaintiff
Ms. Mohini Pillay - for the Defendants

8™ April, 2018

RULING

{Application seeking Vacant Possession pursient fo
S.16% of the Land Transfer Act Cap 131)

A INTRODUCTION.

1. Thisis the Plaintiff's application seeking for the following Orders:

{i} The Defendant Show ¥o cause as fo why it and its invitees should not give up immediate
vacant possession of the property situate at Ground Floor, Winina Arcade, Winina Buitding,
N& Pater Rood, Nousori. Fiji, being the land and building described in Crown Lease
No.11844 Lot § Lot 11 R, 1764, Nausori Town, of which the Plaintiff is the registered
proprigtor and which the Defendant now uniawfully occupies,

(i) The cests of this application to be paid by the Defendunt to the Plaintiff.
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The Plaintiffs’ application is made pursuant Yo Section 169 of the Land Transfer Act.

The Originating Summons and Affidavit in Support has been served on the Defendant who has
opposed the application and thereafter filed and served his respective affidavits.

There are three (3) Affidavits filed before this cowrt.

) Plointiff's Affidavit in Support depesed by Keith Williams,
(i} Dafendant's Affidavit in Opposition deposed by Bhupendra Kumar.

@y  Plaintiff's Affidavit in Reply o the Defendant's Affidavit deposed by Keith Williams.

PRACTICE and PROCEDURE

The Plaintiff has filed this application pursaant to Section 189 of the Lond Transfer Act 1978, Cop
131

A Section 189 application is a summary procedure for possession which enable various categories of
perdons 1o call upen a person in possession of a property to show cause why he or she should net give
up possession, One such category, specified in paragraph (o] of the section is 'the last registered
proprietor of the land’, (The Plaintiff falls under this category).

Pursvant Yo Section 172 of the Act, the onus is on the Defendant to show couge why they are

refusing to give up possession te the Plaintiff and why. an erder for possessien should not be made
against the Defendant,

The Phaintiff is the registered proprietor in this instance a5 can be ascertained from the Crown Leose
Mo, 11844, The term “proprietor” is defined as the registered proprietor of land, or of any
estate ar interest thereln in the Land Transfer Act. Mence the term "proprietor” follows within the
ambit of the Section 168 application.

“The following persons may summen any person in possession of land Yo appear before a judge
in chambers o show cause why the person summoned should not give up passession fo the
appficaent: ’

{a)  the last registered proprietor of the land;

(B a lessor with power to re-enter where the lessee or Yedant s in areear For sieh perfed as
may. be provided in the lease and, in the cbsence of any such provision therein, when the
lassee or tenant is in arrear for one month, whether there be or be not sufficient distress
found an the premises fo countervatl such rent end whetker or not any previous demand has
been made for the rent;

{fc]  Jessor aguinst a lesses or Yenant where a legal notice to quit has been given or the term of
the lease has expired.”
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10, Pursuant to seetion 172 of the Act the onus iz on the Defendant to show cause why he is refusing
10 give up pagsession to the Plaintiff and why an order for immediate vacant possession should not be
made againgt him,

1. Section 13 of the Crown Lands Act Cap 132 deals with "Protected Lease” and states as follows-

“Protected fauses
23.-{1) whenaver in any leitse urder this Act there hos been inserted the fallowing clause:-

"This lease is a protected iease under the provisions of the Crown Lands Act”

{hereinafter cafled o protected lease) it shall not be lewful for the jessee thereof 1o alienatke
or deal with the land comprised in the lease oF amy part thergof, whether by sale, trons¥er or
sublense or in any other manner whatscevar, ner ta morfgage. charge or pledge the same,
withoirt the written consent of the Director oF Lands first had and ebrained, rar, except at
the suit oF with the writien consent of the Director of Londs, shalf any such lease be . devit
With By any court of law or under the process of any court of law, nor, without such consent
as aforeseid shall the Registrar of Titles register any covenl affecting such lease.

Any sale, tronsfer, sublanse, assignment, mortgage or other alienation or dealking éffected
without such consent shall be nuitf and vaid,

{2} On the death of the Jessee of any protected lease his executors er administrators may,
subject to the consent of the Dirgctor of Lards os above provided, assign such lease,

{3) Any lesses aggrieved by the rafusal of the Director of Lands to give any consent required
by thig section may oppeal to the Minisfer within fourfeen days ofter being notified of such
refusal, Fuery such appeal shall be in writing and shall be lodged with Hhe Director of Lands.

{4) Any corsest required by this section may be given in writing by any officer or of ficers,
aither solely or jointly, authorised in that beholf by the Direcior of Lands by nofice
published i the Gazerte. The provisions of subisection (3} shall appiy to the refusaf of any
such efficer o officers to give any such consent, .
Thserted by 21 af 1982 & 2;

{5} Fur the purposes of Hhis section “lase” includes a subleose and “lessea™ inclindes a
sublesses.

C.  Plaintiffs case
(i} The Plaintiff is the registered proprietor of ol that land and building comprised and described in Crown

Leasa Np, 1844 Lot 1, Lof 1 R 1784 Nausors Town,

) Inoraround F* Seplember 2007 the Plaintiff leased Block A, shop 1 on the Ground Floor of Winnina Arcade,
Winina Building on the preperty te the Defendant on o morthly rent of $1,534.10,

i) ?’heb&?‘eﬂw of Lands had comsent fo the lease ond the soid consent was stamped onto the Lease
Agreement.

(i)  The Defendant fos defoulted in rent payments and despite several warsings and requests for payment, has
falled to pay up rent arrears. ’
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b.

i2.

13.

&) On orabout 25 August 2005, the Plaintiff wrote to Bhupendra Kumar, a Divector of the Defendant Company
at his new address, ferminating the lease cgreement for failure tn pay rent and requested vacant possession

of the properiy by the 30" of September 2015, On 10% February 2016 another Notice to vacate wos given
fo the seme Bhupendra Kumar,

i} Despite the service of two letters to the Defendant & ompany, the defendant has refused fo defiver vacant
possession ard pay rent arrears fo the Plaintiff.

i} Since service of the Notice to Gluit the Defendants continue ta occupy the property and refuse fo vacate
and daliver up possession to the Plaintiff.

(i) The Defandarit and his invitees no fonger have the authority of the Landiord re sccipy the property.

{ix} The defendant and his invitees are accupying the property unlawfully and without ahy autherity and that they
are presently frespossing on the property despite the soid notice fo quit.

Defendant’s Lase

{1} That consent has been given to evict M. Bhagwan & Company and not the Defendant.
{i)  That the Defendant did not énter into any lease agreement with the Plgintiff,
iy The Defendant i5 o limited linbility company.

{iv}  That he has viewed the lease agreement and on'ifs face it seems that the Director of Lands did consent to
the lense agreement which {g not with the Defandunt.

) That he denies hoving any cgreement for payment of rent fo the Plainhiff,
iy That the Defendant is not ficble for eny rental arrears to tha Plaintiff.

(i) Ne invoice has been raised on the defendant for it to respend adeguately.
iy Me denied Paragraphs 12, 13, 14 and 15 of the Plaintiff's Affidevit in-Suppori.

(ix]  He is asking Court to Jismiss the Flain?iff's action with costs oh ant indemnlly busis mwarded to the
Defendant,

 ANALYSTS AND DETERMINATION

The First question for this court to determine is whether the Plaintiff has satisfied to this Court
the pre-requisites of section 169 and 170 of the Land Tronsfer Act, Cap 131.

Tf, the answer to the above question is in offirmative, then the burden shifts to the Defendants
where they are required fo show cause in terms of their right to remain on the Plaintiff's
property and whether the Defendants have any arguable case before this Court, in terms of
5,172 of the Land Transfer Act Cap 1317

The procedure under 5. 169 i3 governed by sections 171 and 172 of the Land Transfer Act (Cap
131 jrespectively which stipulates as follows:

"s.171, On the day appo;hfed for the hearing of the Summons, if the person summoned
dees not appear, then upon proof to the satisfaction of the Judge of the due service of
such summons and upon proof of the title by the proprietor or lessor and, if any consent

4
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14,

15.

i6,

17

18,

i9.

20.

is pecessory, by fhe production and proof of swch consent, the judge may order
immediate possession To be given to the Plaintiff, which order shall have the effect of
and may be enforced as a judgment in gjectment.”

5,172 If o person summoned appears he may show cause why fe refuses to give
possession of such fand and, if he proves fa the satisfaction of the judge o right to the
possession of the jand, the judpe shiall oismiss the summons with costs against the
proprietor, morfgagee or lessor or he may muke any order and impose any terms ke may
Fhink fit. "

{Underiine is mine for emphasis)

In this case, the Plaintiff must first comply with The requirements of section 149 of
the Land Transfer Act cap 131, which are stoted hereunder as follews:

(e} The first reguirement op the First limb of sectign 168 is that the
applicant must be the last registered proprietor of the subject land.

th} The segond is thar the applicant beé a lessor with pewer to re-enfer
where the lessee or tenant g in orrears. and

tz} The third is where o lsssar ageinst a lessee or remant where o legal
notice has beer given or the term of the lease has expired, The second
and third fimb of section 168 does not appedr Yo appiy in that the
defendant is net the plaintiff's tenant whe is in arrears and/or the
term of the lease has expired,

{Underiina for emphasis}

In the instant cose, the first limb of 5169 opplies. The Plaintiff's action fails under
Section 169 (a) and Crown Lease Ne. 11844 confirms that the Plaintiff is the last
registered proprietor of the same,

Fiither, the Defendant has admitted that the Plaintiff is the current regisfered
proprietor of the property and there cannot be any dispute that the Plaintiff is the
registered proprietor of Crown Lease Mo, 11844, Therefore, this action has been
rightfully commenced by the Plaintiff against the Defendant, .

After the Plaintiff has established the first limb fest of section 169, then the Defendants bear

the onus of showing cause as fo why Immediate vacant possession should not be granted by the
Defendont to the Plaintiff,

Pursuant o section 172 of the Land Transfer Act Cap 131 The Defendant needs to satisfy this
court on offidavit gvidence that he hag a right to possession. {Case of Muthusami v Nausori Town
Couneil F.C.A, 23/86 refers).

There is no need Yo prove conclusively a right to possession and it is sufficient for the Defendant to
prove That there is some tangible evidence establishing the existence of a right or of an arguable
defence. (Case No, 152 of 1987~ Morris Hedstrom L1d v Lioquat Al refers).

The Defendant does not dispute the fact that the Plaintiff is the current registered
proprietor of the said property herein.
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21

22,

23,

24,

25,

26,

27,

28.

The Defendant's contention is “whether the Defendant has a right to continue
occupation of the property?”

Defence argument is that consent has been granted to evict Bhupendra Kumar and
M.Bhagwan & Co and not the Defendant, M.Bhagwan & Company Limited. What is
disputed is that neither the consent to the Agresment nor the consent to eviction
was ever addressed to the Defendant.

The Defendant further submitted that “there /s no Company such as M. Bhagwan & Co.
registered under the Companies Act. The Company that is registered is M. Bhagwan & Co.
Limited and Bhupendra Kumar is the Director of the said Company In this case, since a
Crawn Lease is involved, there needs to be consent from the Director of Lands. The Lands
Bapartment has given consent Yo Bhupendra Kumar and M, Bhagwan & Co and ne censent was
granted to M, Bhagwan & Co. Limited. Therefore there is no proper consent from the Lands
Department and this action ought to be struck out with costs.”

The Plaintiff submitted that the Defendant raises the preliminary issve thot "the
Diregtor of Lands consent is required For such proceedings and that it s not the party
named in the Director of Land's consent which was obtained by the Plaintiff.”

The Plaintiff further summarised the Defendant’'s contention os follows-

+ Denfes entering into « lease agreement with Piaintiff,;
v Denies being in occupation of the preperty’ and

~  Denies owing any rent arrears to the Plaintiff,

The Plaintiff has deposed otherwise insisting that the Defendant is in occupation and
possession of the property for the fallowing reasons-

s The Plaintiff leased Block A, Shop I on the Sround Floor of Wining Arcade which is situated
an the property to the Defendant;

v That Bhupendra Kumar, the deponent of the Defendant's affidavit signed the lease agreement
which expired on 12" September, 2013;

«  That the officers of the Plaintiff have contacted the same Bhupendra Kumar face to foce, by
Telephone and by written correspondence demanding payment of rent arrears and on ZI''
August, 2017 vacant pessession’ and

s That affer service of the Natice to Guit, Bhupendra Kumor expressed to the Plaintiffs the
Defendant’s desire to ssttle the matter out of court, proposed a payment of rent arrears
and curvent rent and wished to continue accupation of the property. The Plaintiff's refused
the offer.

I have perused the affidavits filed together with the written submissions end the
arguments raised by the Ceunsels representing the parties to this proceedings.

It has become crystal clear from the affidavits, written submissions and the arguments
raised that this case hinges on these issves-
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=

29,

340,

fa}  Whether on the protected lease, prior consent of the Director of Lands as fessor is
required for current application made under section 16§ of the Land Transfer Act as
it is not a dealing of the iand under section 13 of the Crown Lands Act?. and

(b}  Whether the Defendant Has a right to continue occupation of the said progerty since
the consent was not gramfed ty the Defendant?

I will now deal with both issues wherher prior consent is raquired in applications under
section 169 of the Land Transfer Act and whether the Defendant has a right fo continue
occupation of the property in Question?

The current cose Js seeking an order for vocant possession against the Defendant pursuant to
section 18% of rhe Land Transfer Act.

The Defendant roised a Preliminary Issue that the Direstor of Lands consent is requirad for
such procewdings and that it is not the party named in the Director of Lands censent which was
obtained.

I now moke reference to section 13 of the Crown Lands Actf Cap 132 which deals with
protected lease and grant of censent from the Director of Lands.

Section 13 of the State Lands Act prohibiss any dealing in Tond which is comprised in o Stete Lease, without the
Directer of Lands’ consent. Section 168 application seeking the court's order for ejectment or vacast possession
is rot "o dealing” in Land of such & nature that would require the Director of Lands consent and therefora the
court would not be subject fo section 13,

Tt is nated from the court recards in the current case before this court thot the Affidavit on
bzhalf of the Deferdant was deposed by Bhuperdra Kumar who happens To be the Difecter of the
Defendant Company. The consent fo ingtitute fegal proceedings given by the Directer of Lands
was issued in the name of Bhupendra Kumar and M. Bhagwan & Company. The Notice o Quit dated
20% Fenruary, 2016 was aise served an Bhupendra Kumar,

Forther, I note that the Commercial Agreement was also signed by Bhypendra Kumer which hod
expired on 14" September, 2012 and subsequently the Lease Agreement was terminated on 21
Augu$t, 2015 and he wag eccordingly advised in writing of the samez. Therefore, it is abvious that
Bhupendrs Kumar was vary much sware of this ejectmant proceedings.

That being the case, the Defendant has new hecome o merz occupier of the Crown Lease No.
11844 without ledse or rent agreement. Therefore, the Director of Londs' consent ig not
necessary in the current case for the Plaintiff to institute proceedings for ejectment and/or
vacant pussession under 5. 169,

Justice Bates (es he then was) in Prasad v Chand {supra} held o5 follows-

piractor of Lands' cofsent is not mecessary to institute proceedings for ejectment under
Land Transfer Act section 169 of a mere occupier without lease as the lease is nor a dealing
with land, end the eccupier has no fitie”

T find that the Bhupendra Xumar in his capacity os the Directer of the Defendant
Compuny was appropriately served with Natice to Quit on 10™ Februgry, 2016 and
Termination of Lease Agreement on 21°' August, 2015 respectively. Despite the Notice
and Termination served, the Defendant has failed fo give vacant possession of the
property in question and continues to ocoupy the same to date.
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3z.

33.

34.

35.

35,

37.

It has been established and T am setisfied that the Plaintiff is the last registered
proprigtor of Crown Lease No. 11844, This has alse been confirmed by the Defendant.

Further, T am also setisfied that Section 189 application seeking the court's order far
ejectment or vacant possession is not "o decling” in Land and would not require the Director of Lands
consent and therefore the court would not be subject to section 13.

Tt is for the Defendont To show cause why they are refusing to give immediate vacant pessession of
the land to the Plaintiff and must be able to show Court some tangible evidence of their right to the
possession of the land, which I find the Defendant has failed to do so to the extreme.

T further fingd that the Defendant has foiled to roise any triable issues nor does he hove any legal
right o continue occupying the Pleintiff's property whatsoever,

By simply appraising court that consent has been granted to evict Bhupendra Kumar and
M. Bhagwan & Co and not the Defendant, M. Bhagwan & Company Limited and further
stating thot the dispute is that neither the consent to the Agreement nor the
consent to eviction was ever addressed fo the Defendant is not sufficient evidence per se
tp estoblish thot the Defendant has a right fo continue occupation of the Plainiiff's property in

 question,

This court needed some tangible evidence of the Defendant’s right to possession of the Plaintiff's
property on Crown Lease Mo, 11844,

I rust reiterate and stress that the summary procedure has been provided in the Lamd
Transfer Act. Cap 131 and, where the issues invalved are straightforward, and particularly
where there are no complicated issues of fact, a litigant is entitled to have his application

decided in that way.

This applies in the current case before the court and the Plaintiff is entitled to have his
application decided summarily accordingly.

The Plaintiff is for the purposes of section 169 the last registered proprietor and
Lessee of the said property and accardingly has the logus standi to commence or bring in
this proceeding against the Defendant. '

T find that the Defendant has failed o show any cause including a right fo possession or have fangible
evidence estoblishing a right or supporting an arguable case for such a right that must be
adduced in terme of section 172 of the Land Transfer Act Cap 131,

There s aceordingly nothing in section 172 which requires an automatic order for possession uniess
*eause “was immediately shown,

It has become appropriate now and L am inclined o order costs against the Defendant in this case
bearing in mind the fime spent in court in representation of the cose, usage of court resources and
time and so forth. Cost is summarily assessed at $1,000 against the Defendont and to be paid within
14 days' time frame to the Plaintiff.
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38.  In Conclusion, for the aforesaid rational I have ne other alfernative but to make the following firal
Drders against the Defendant-

FANAL OROERS

A.  An order that the Defendant give vacant possession of the Plaintiffs’ property situated at
Ground Floar, Winina Arcede, Winina Building, NG Pater Road, Nausori. Fiji, being the land and
building described in Crown Lease No.11844 Lot 1 Lot 11 R.1764, Nauscri Town, Yo the Plaintiff
in one colendar months' time on or before 05" May, 2018 & 4 pm.

B,  Execution is hereby suspended til the O5™ May, 2018 @4pm.

D. The Defendant to pay Costs +o the Plaintiff summarily ossessed ot $1,000 and to be paid within
14 days’ time frame.

E. Orders accordingly.

Dated at Suva this 09" day of April, 2018

SHARMA

ce: Mitcheill Keil, Suwa
Reddy & Nendan Lawyers, Swva



