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JUDGMENT
INTRODUCTION

This is an appeal from Land Transport Appeals Tribunal {I. TAT) established in terms of
Land Transport Act 1998 (I.TA). The Appetlant was issued with a Licence as a dealer lor
second hand vehicies {as Avthonrzed Vehicle Dealer Licence) in terms of Regulation 30
of Land Transport {Vehicles Registration and Construction) Regulation 2000(LTR}.
There were discrepancies of odometer readings of 14 wvehicles imported with the
decumentatton submitted for customs and Appellant had paid fOne for said violation.
These 14 velicles that were found with lower mileages than, what was declared at
the ime of Importation according to the docwnentalions subimitted for custons and seme
of these vchicles were already sold. The Respondent instigated an inguiry by issuing a
show cause letter regarding the violations of the comditions of Licence. Afier conclusion
of the sawd inguity the Authorized Motor Vehicle Dealer [icence (AMVDL) was
cancelled by the Respondent on 13" December, 2016, The Appellani appealed to Land
T'ransport Appeals ‘U'ribunal {LTATY and it had dismissed the appeal on 16" June, 2017,
Bewng aggneved by that decision the Appellant had appealed 1n terms of Section 48 of the

[.TA om points of law,



ANALYSIS

2. The decision of LTAT can be appealed to this court only on points of law in terms of
Section 48 of LTA which states

AN A decision of the Tribunal shadl be subfect te an appeal. onty on
pubaes of law 1o the High Court '

So the appeal should be confined to poiat of law only.

4 The junisdiction of L'TAT is dealt in Section 46{2) of the [.TA and states as fealtows

(2; The function of the Tribunal is 1o hear and determine appeals
cieainst decisions of the Awthority velating to

faicensing or drivers under section 36.

(k) any matier requiring o decision of the Authority under Pari 6,
and any other matter prescribed by the Minister by
regulations. femphasis added)

4, The decision to cancel the AMVYID licence issued to the Appellant is not a decision of the
Authority under Part 6 of LTA or Section 56 of [.TA. 8o the jurisdiction of LTAT needs

to be prescribed by the Minister by regulation.

3. The jurisdiction of LTAT is in terms of prescribed repulation and in this instance itis TR

Repuolation 34,

b. Al the hearing o this Appeal though there are numerous grounds of appeal in the amended
grounds of appeal the counsel sald they will rely only on three grounds and they are:
a Fairness and patura! justicc was nol properly applied by the LTAT - the

cancullation of licence was not lair. {Not given an opportuniiy to defend)

h. Llnreasonable and natural justice
i Ripht ta be heard was violated when inquiry was conducted.
% Fhe decision o tenminate AMVDL was communicate to the Appellant by a Jetter dated

15" December, 2015, According tw the satd letter the hearing of the complaints against the

Appellant was hetd on 16" October, 2013 and a Resolution of the Respondent was taken



8.

9.

1.

on 4™ December, 2015 to cuncet AMVDL issucd by them in order to operate their business

ol sabe of used vehicles.

The above cancellation was in pursuant to Regulation 32 of 1. TR and it states as {ollow:;

2 (1) i wppears ta the Awthority that a person operation o vehicle
dealing business is or has become, vither By reason of impropriety
or itcompetence or for any other reason, unfit to operate a vehicle
dealing business. the Authority may be notice in writing served
personally upon the persen . or sent 1o hing or her iy registered post
af frs or her last known or usual place of residence or at g or her
pace of business, call upon him or her 1o appear before the
Anthority at o time and place stated in the notice, and to produce hix
ot her cerfificate of registrarion and show cause why it should not
fre cancelled

(2} 4 novice served under sub-regudation (1) must state the grounds
of the proposed cancellation.

{31 The Authorine must, when proceeding under sub-regulation (1),
fake (nto consideration the matter stated in the notice ond any
evidence given, and muy cancel the certificale or registration.’
feampiostys added)

Regulation 34 of L'IR deals with Appeals and it states as {ollow

3414} Where rthe Authority had delegared fts power to ixsue a vehicle
dealing certificate or trader permit, o persont agerieved by a decision of gn
afficor ueting under delegation of the Authority o refiuse 1o issue or reisste
or to cance! such certificate or permit may request that the decision be
reconsidered by the Authority which may confirm or vary the decision,

{2: A persen aggrieved by e decision af the Authority under sub
regulation (1) may appeal to the Tribunal

(3} The Autharity must, when proceeding wader sub-regudation (1), iake
finto consideration the matter stated in the notice and any evidence piven
and may cancel the certificate of registration.’

The decesion 1o terminate the AMVYD licence was conveved to the Appellant by the Chiel

Execotive on 157 December, 2013 which staies as follows:



1.

“Cancellation of AMYD Licence -Arviana Used Cars and Spare Parts
Limited

Reference is made to the above subject and the compluints received
pertaining to the vperations of Ariang Used Cars and Spare Paris
Limired

The Authority in its hearing on 16 October 2003 and resolution on i
December 2013 has cancelled vour AMVI) Licence ¥39766 pursuant fo
Regulation 32 of the Land Transport (Vehicle Registration and
Construction) Regulation 2000 and the follwing fusiification is provided,

i The non-complianee of the Terms and conditions of the
Authorized Motor Vehicle Deulers Licence isswed | and

2 The Hubitual Sale of odomeier tampered vehicles which has heen
verified investigated and confirmed by the Land Transport
Authority

You are fo Cease AMVD operations immediarely upon receiving this
mitice and;

Surrender Trade Plote Numbers: 4234, 4244 and 4234 to Valelevu-
Standards & Complianee Unit within [4 daps. ™

There was no cvidence of that decision to cancel AMYD licence, being reconsidered by
the Authority or any such request was ever made by the Appeliant in terms of LTR 34(2).
When the decision 18 veconsidered by the *Authority’ and such determination is given 1t

can bhe appealed to the LTAT.

S0, there is no direct appeal from a decision to cancel AMVD to LTAT. H can be
appealed only after a request for reconsideration was made to the Authority, It is a
precondition. The reconsideration by ~Authority’ is essential as it can consider, factors
such as overall impact on market conditions, deterrent effect. importance of industry
being protecied by scrupulous players. importance of level playing Lietd, and any factors

that ~Awhonty” considers as reasonable.

The word “Authority’ is defined in Section 2 and Scction 6 of the LTA. So the
jurisdiction to LTAT to determine the matter will only arise after a1 decision for

reconsideration ot the cancellation is made, by *Authority™ interms of LTR 34{1).
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13.

Su this appeal is dismissed in limine for want ot jurisdiction. It 1s trite law that statutory
tribunals arc creatures of the stature it creates and jurisdiction is limited to spealic
stanstory provisions. In this instance a decision to cancel licence needs to be reconstdered
by *Authority’ and that can only happen when such a request 1s made. The A ppellant had

not done so, henee no right 1o appeal o LTAT.

Gven i 1 auny wrong on the above, in this appeal there is no question of law, other the
issue of jurisdiction which was dealt carlier, where LTAT had erred. ‘The appeal ground
that non-compliance of natural justicc cannot substantiate. The Appellant was given an

ppporiunity t© show cause and it had farted 1o do so.

The Appellat was given an oppottunity by a show causc letter and they were
represented by a legal pracutioner, too, Specitic details of the alleged in{ringements were
deseribed in the show cause letter and the Appelianis failed to present their evidence in
defence. it fact an adjournment of the hearing was also pranted on medical reason of the
counsel, but repeated requests for adiounments were nol granted. Not granting repeated

adipurnments is not a denial of natural justice.

The Appellants changed their counsel but again no evidence i defence was presented.
There were fourteen instances (vehicles) where odometers of the vehicles were tampered
and or lower than what was declared for importation. The investigations revealed that 3
of such vehictes were registered and at the time of selling of such vehicles the owners were
not notied of the odometer lampering by the Appeliants. These evidence were not

chatlenped or even # reasonable explanation offered.

In the circumstances since there were no evidence presented 10 the Respondent at the
inguiry. the Respondent had  cancelled the AMYD licence, in terms of Regulation 3443)
of LTR which states thal “rake into consideration the malter stated fn the notice aend any
evidence given and may cancel the certificare of registration.” There was no evidence
presented by the Appellant and the decision to cancel was laken in wrms of said

provision,



19, The Appellant had not made a request to recensider the decision in terms of the TR
34({1). So there 15 no breach of npatural justice but Appellant had not exhapsted its nghts

kefore appeahng to the LTAT.

310. In the absence of any defence or mitigatory circumstances being presented the Appeilam

vannot now complain that there was no consideration of its financial hardships to thent.

CONCLUSION

2. ‘there is no right to appeal directly from the decision conveyed by leiter dated 15122015
without a request for reconsideration under Reguiation 3401 of L TR by the “Auwthority”™ in
tenms of Regulation 34{2) I.TR. Apart from that issue of jurisdiction, there is no error on
gucstion of law contained in the decision of LTAT. The three grounds of appeal preferred
il the submission are rejected. The appeal is dismissed for the reasons given in this decision
and the decision of the LTAT 15 altirmed. Considering the  aircumstances of this case no

cost is awarded,

FINAL ORDERS

d. Appeal is dismissed order of the Tribunal is affinmed for the reasons given in this
decision.
b. INo costs, .- : k* S B,
it . ﬁﬁ .
Dated at Suva this 27" day of April, 2018 s g

______ Nl
Just\i eepﬂn Amaralunga

High Court, Suva




