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INTRODLCTION

Civil Action No.: HBC 212 of 2009

DOMINION FINANCE LIMITED a limited liability company having
ity registered office at Suva in Fiju.

PLAINTIFE

PROLINE ROATING COMPANY LIMITED a limited lability
company having its regisiered office at Suva in Fiji,

15 PEFENDANT

PROLINE MARKETING (In Receivershi
having its registered office at Suva in Fiji.

A limited liabihty company

250 DEFENDANT

APISALOME BAl BARO of 65 Duncan Road. Swva. Company,
[hrector,

3D DEFENDANT

ESITIA LOLOHEA BARO of 65 Duncan Road. Suva, Company

Diractor.
MM DEFENDANT

Ms. N. Choo for the Plaintiff

Myr. Matebalavu for the £ Defendant
6™ April, 2018

37 May, 2018

RULING

. The summons filed by the 1% Defendant on 15.2.2018, seeks to restore a suminons dated

2™ April, 2012 where some orders were made hy consent. The 1" Defendant wus

represented by its counse] at that time and now the i Defendant sceks to discharge consent

prder made by Justice Balapatabendi on 28" February, 2013 and make fresh orders on that



simons. The contention between the parties relate W 3 Crown leases rewistered in the
name of the 19 Defendant which were cancefled itlepalby, which were declared null and

void in a Judicial Review action in 2015 |

ANALYSIS

2 The summons filed on 2" April 2012 which the I** Defendant now secks to restore sought

fellowing orders

The Plaintiff he restrained by itself qor through its servans and Jor ugenis
andkor howsoever from calling lenders ov proceeding juriher aeith the
safe and or dealing in any marner whatsoever With the properties
camprised in Crown Lease Nox, 1803, 18014, and 18013 unti! the hearing
amd determination of the acifon or wnril further ovder’

3, The consent order was made on 28™ February, 2013 and 1% Defendant was represented by

its counsel who represented them at that tiime.

4, The consent orders made on 289 Fehruary, 201 3, are as follows

5 That the sale proceeds tor the disposal of the remaining lot be held in the Trust
Account of B, Patel Lawyers until negotiation tor a settlement i concluded,

=+ That the application of Mr. Nagin is allowed for a period of six weeks (o explore
a seftiement.

Lk

That the matter be adjourned to 29" April, 2013 at 9.15 a.m for mention.”

5 Now the 17 Defendant is seeking an order for paymeni to court “ail the sale proceeds for

the remaiming Lot and all rent paid o the purchaser for the reaming ot

0. In the aftidavil in opposition to the sumimons filed onl5.2.2018 by the Plaitiit at paragraph
5 states that the 17 Delendant was aware of the sale of the two lows were already sold by
the receiver for 2™ Delendant and the thied lot was in the process of being sold at the time

consent arders were made, but was never sold.



1 have perused the file and on 1 I'" February 2013 an affidavit was filed by a director ol
1 Defendant, There is an annexed marked *C" which was the iransler of Crown bease no

18013 indicating that it was registered on 22.11.2012.

The above sale of Crown Lease 18013 was admitted by the Plameiff in paragraph [0{ii)

af their affidavit flled on 18.2.2013,

The record of this case indicate that the 1% Defendant’s counse! did not desire o proceed
wilh the hearing of the summons [fled on 2™ April. 2012 even as late as 30.9.2013 when
the previeus judge had left Fip and the matter was allocated 1o me and lisied belore me

for the first time,

Twice on e application of 1% Defendant’s counsel whao represenied at that time. hearing
of the injunction was not listed for hearing, and on 27.01.2014 the counsel for the
Maintiff had informed that ‘lands are sold and money is in the trust acvownt of the

lawver’.

In the affidavit in response to the present summons at paragraph 13(d) states that “1%
Defendant had not at any time whatsoever consented 1o the sale of any of the subject
Crown Lease Nos. 18013, 18014, and 18015, Nor had the 1 Defendar tnstructed or
authorized its solicitors at all to consent to the sale of any of such lots including by the

atleped receiver.”

This fact of consent order of Justice Bulapatabendi, was known to the P Defendant, as

there were nurber of applications in this court as well as in the Court of Appeal.

1 do not sec any necd 1o “discharge” consent orders granted on 28.2.2012, The said orders
were made till the negotiations of the parties are concluded. The summons for injunction
was not dealt and adjourned till two of the lots were sold and the remaining lot could not
e sold due to the arders of this court in Judicial Review application. So thers was no

need tor the said injunctive application. This decision 1s now in appeal.



14.

L ]

It seems thal the consent orders made on 28.2.2012, made til! the nepotiations are
completed. The time given for negotiation was G weeks but it remained operative for over
6 years! Any negotiation needs to be completed within a reasonable time. All the parties
admit that there are nu negotiations at this moment. There 15 no justification to keep the
moncy in trust aceount when the negoliations failed. So it is prudent W remit the money

1o the High Court considering the circumstances of the case and the cunduct ol the partics.

There is no reason given in the affidavit in opposition why money in trust account of a taw

firm relating fo 2 lifigation cannot be transferred to Chief Registrar's account.

FINAL ORBERS

b,

Dated at Suva this 3¢ day of May, 2018

Money lett in the trust account of the R Pate! Lawvers from the sale proceeds of Crown
] eases relating (o this action o be remitted to the Thgh Court, and remain in an nterest

bearing account with the Chiet Registrar, until further order of this court.

The Chief Registrar is directed to deposit ihe said money in an interest bearing account in

Eavour of this aclion,

Partics are not at liberly to make an application regarding the said money held in High

Court.

Cost of this application is summarily assessed at $1.000 to be paid within 21 days to the 17

Defendant.

Amaratunga
High Court, Suva



