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JUDGMENT

This 15 an appeal against an mterlocwors ducision of the Residem Magisirate 1RM)

detiversd on 7" March, 2007 The M dismissed the sinnmons o sinike ow oo 1he 4elon

The said srike out was bused on the failure of the Respondent-Planti 7 (the Maiziis w

abtain e consant of the [Erector of Lands 1O belore the inatiistion of action in 1erms

0f Secion 13 (2 of State Lands Act [t i3 an admitted fact that the Plaint /i was aranied

i



=

consent of IMJLL afier the nstitution of the zeton, but betore tis upplicalion lor strike out.
Sorthe narrow jssue botore the cour belonw was whether absence of consent o DOL at the
ume of instution of action 15 fatal 1o the action. Though there are three erounds of sppeal
the issue Iv faidure 1o ubtin consent of the DOL pefore insition of the action and

subsequently obtainiog the consent af DO,

The Gronmds of Appeal are as {ellows;
i The jemmed Magistrate erred in law and 10 fact in fziling to dismiss the action
when he Jid et have any junsdiction and court was functus ab ingitie

2 The Learned Mamstrate emved infaw and m faet 1o failing 1o hold that the action
wus nulily noahsence of consent from DHrector of Lands under Section 13 of
Crown (Siate) Lands Act as plamuft had te obtain consen: from Direclor of Lands
pnor to the filing of 1he action,

3 The [earnad Magistrate creed in wking inle consideration the subrmssions 17ied
by the appellant aud dealing with guestion of Jaw and facts raised therein,

4, The Learned Magistrate vrred in law and in fact in failing 10 hald tha: any consent
aubsequerily oblained from the Director of Lands afier institunion of proceedings
ool ml elect ad did ot validae proceedings.”

ANALYSIS

x '

da

TTe decision of RM delivered on 7% March, 217, had dismissed the application of strike
eut and said decision had stated the two anthorittes supplied by 1he Appetla in the court
below and the statatory provision The Jeamed RA had nos made a deternunation of the

said issuc. but summons Tor strike ow was dismissed,

Theragls ne fnding was wade regarding the said preliminary objection, the RM had stated

thaat Court of Appeal decizion delivered on & Nugust, 2013, 1 Dengray Corporation Lid v

Slatter aud Gutherineg Company Lid (201230 FICA U4 Miscelianaoes [ (02002 which was

submitied was not conclusive. T agree with said fnding of RM.

The lewmed RM has statedt the arpument of she Pefendant contzined n the wrillen

sudmisaion regarding the Maigede Savmiffs Laf v Cofonid Mutaal Life  tsaraice Lid




[TREID FIHC 297 HBOOO4Z.19%% 420 May 20024 bu has not stated anvthing reparding
the application of the said case o the issus rused for steike out, The ratio of the said case
canni be apocied 10 strike 0wl an action where IO kas pramed consent for she institution

of the proceedings subsequently THeh Cowt decision in Waigele Sawmills Lid (supra) is

distinguishable trom the isiue hefore the count below and raie of the sald cuse cunnot be

anpiied 1o the court biclow.

f. Sir it s worth conzidering statutery provision and the ¢ases submisted in the court below

Secton |3 of the State Lands Act states as [ollows

3 (1) Whenever in any fease under this 4ot 1theve has bevn inserted e
foilowing ofause: -

UThis lease b provected leare under the proviziens of the State Landy
Act'”

thercinafier called a protecred leases i sliglf not be lawfuld for the lessec
theread fo alienate o deal wath the land comprised (1 the fease of ur part
-"Ji"-':'fl"ffij_f whtether 3*}' e, frunsier or sublease o o Ry eHher munner
whatsoever  Rov o mostgage. charge or pledge the some, withew the
written cousent of rthe Divecror of Loands first fod and obrained. nor,
gxcepr of the suil v with the weitten consent of the Director of Landy,
shradd eoay sueh fease be deale with by csle conrd of faw or wider the nrocess
af ar cowrt e lowe nor _L_?__;_:f_.l"}_{.{in' .\'_uLj,rE_?____L't'JilTHE?T.f as grforaesaid .5':'!1(4'£'."._ﬁ?_€
fegivtrar of Titdes reglster any cavent affecting such feasy

Any sale, transfer, sublease, assignment, mortgage or other aftenation or
dealing effected without such censent shafl he null and void,

(2 e death of the leisee of v protecied lease his exvawors or
ahmindstrators may, subfect 1o the consent of the [irecror of Lavids us
whove provided. assien such lease.

£3) Any lessee aggricved by the refusal of the Directer of Landys o give
RV consent réguired By ons secrtfon sy appeial o the Minister within
fourteen duve affer heing norificd af such réefusal Every such appeid shafi
he fnwriting and shall he lodeed with the Director of Lands.

Lariier irown Lands Ordinance Section DT whene o staled Priveswed Leass ueder e provesion . < tne L rown
Lands Crdinanes. 1045




8.

A1 Amv convend regniived 0V SRS section mun De given inowrldeg B
afficer or officers. vither solelv or joimiy. awrhorised in thar bohali b the
Director of Lands by nutive published in the Guzetie, The provisicns of
subsection (3 shall apply 1o the vefusal of anv such officer or officers to
2IvE il such consent. ifnserted by D1 of 1959 50 25

fA) For the purpates of this secrion Yleake™ ncludes o subleaos o
Tesree " ineludes a subicssce. fvmphasis added)

fe Conrt of Appeal decision submized by the Appetlantin the court belosw wuas a decision

of 3 single Judee of Count of Appeal crantnig leave. la that judgment Calanching P held.

The appeal alse raises Gssues wrider section (3 of the Stare Lands Aot

Fivh should be conadered by the Court of Appeal. D ‘ticidar the
which showid he consrdered by the Court of Appeal. I pardcwiar the
meaning of being dealt with b the Cowt and whether the consent of the
Direcior  tor commencing e proceedines can be obiained  aficr
irrerlocutory rding ws fong gy the conseent iy obtained before final
determinariver It 0§y wbo of some inferest to défermine wherhor ihe
proceedings relate o o dealing with the fease

In o fudgmert the appoal raises a wmber of impoviant isvuer and Jegal
g sticons Which warrant the consideration of the Cowt of Apped! and
feerv to appet! 15 graneed,

The sa1d decision supports the Plamuil s contention ay there way no [1nal determination on
this issue by she Court of Appeal Uhe bull Court decision of the sald case was not
submitted te the court belew. ‘Lhis Appeal is re-hearing on the documerniz, and above
decision does not help the Defeadant, Said Coun of Appeal decision is an authority 1o
disimiss strike out, Suike oul s granted onlv when the action 13 doonted to fall, Even o weak
case noeds the nine of the court, The Court of Appeal nad held that there wis an imponaeit
lega. issue a5 to proceedings incour relate 1o dealing with the lease’. So.hat case cannot
be relled 10 sirike out the action in the count below. The learmed KM correctly rejected the
argurment of the Tefendant, rogarding that case.

i e ondy ather cose that the Delendant had submitted in the et bedow, wis 2 High Courl

decision Walgele Sawenills Lad v Colonial Mutuaf Life Avsupince Lid [2002] FTHC 297,




Lo

11.

FIBOTOGAZ [ 20 May 20020 This decision was delivered after conciusion of the
Mearing, and there wos clear evidence of breach of Sectuon 1301 ol Stale Lands Act, There
was 0o 1ssae rsed i that case regarding the consent of the DT for insttaton of the said

acling,

I wers not o decision delivered an ab intertecutary application for failure 1o ohiam consent
of the L hetore institution of actinn. So ratio of the zaid cass cannot be winding 1 the

izsuz raised for sirike ot

In any event in that case there was no issue was rased regarding the nsnittion of the
action without the conseni of the DOL and thers was oo determination on thal legald 15503,
Fhe jssue that was raised in that case was, was whether DOL ceuld grans consemt 10 an
apreemsnt that requime conseal ("dealing” s subseguently. So the ratio of the sa1d case can
apply 1o a "dealing” where subsequent consent was ebtained and not to institution of an

action. [hese arg two different things in terms of Section 131} of State [ands Act.

N showuld he noted 1hat dealing entercd without the consent of the DOL bs pall and void in
ierns of proviso fo subsection Seetion 13(1) of State Lands Act. butl importantly this
proviso does not melude, institution of action withouwt consent null and void, The other
categonies of “dealings” were specifically made null and void. Such eh iwre oultity will
appiv Lo wr vele., Fansfer subleqase, asugamen, morigage oF ather glicnation or dealing

only.

I'he provise the subsection 13011 of State Fands Act states as folloaws

AR sale, francier, subivase, gyvipment, morigage or arhor aifenation or
dealing effvered withont such conient shafl be nndl aud vaid.” cempiusis
added

Linzation is aot included in the above provisu w Sub Section 13013 of Stue Latds Act.
though *process vl court of law’ also needed consent of the DOL in Secuon L3014, 1his
cxpress omission is clearly Jistinguishable the proccedings in court from other "daalinwes’

slated in ahove quited previso o subsection {301 of State [ands Act.




Whal was dealt in High Court decision of Haigele Sqwmills Lid v Coloniat Mutual Life

Assurance Led [ZO02] FIHC 297, THRECO042.1999 (20 Nay 2000 was a desling that i

expressly made nult and void ab wiro as wated i provise o Subsection |3 L of Suate
Lands Act. This is not 5o when it 1s o Lugation, or process of court as the said proviso is
stlant em that. So the High Court deeision can be Jistinguisbed from the tsne raised in

CorT helow

There rano of the two cases subinitied in the court below as well as in this appeal do not
support the strike out of the action in the court helow. In such a situation the M was
wirect 1 his retusal to strike out the action. There is ne emor of lew In dismissing the sirike
out b adfirm the decision of RM delivered on 77 March, 2017, The appeal ' dismissed,

I'he cost of this appeal 18 sunmuarily assessed 20 1,000,

FINAE QRDERS

.

Dated at Suva this 31" day of January, 2018,

Lhe Appeal is disnessed he interlocutory decision of RM delivered on 7Y March, 2017
ta affirmed.

Costis summartly assessad at $1,0000.

......... ‘-:‘l.
Fustice Theepthi Amaratunga

Hizh Court. Suva




