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|Zection 169 - Yauant Possession|

Application
L. This is the Plaintiff"s application seeking following orders
. The Defendant show cause why an Order for immediate vacan
possession should not be made against the ﬁejmdam for gy
further occupation of that part of the Plaintdi"s property comprised
and deseribed in Crown Léaxe No, 3360 being part of Section 78
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and Swva on Plan 8. 1132 on Shop 3, Suva Market, Suva in Fiji;
and

b An r."]!.r".:.ﬂe.;- for immediate vacamt possession against the Defendant
and the occupunts of the Plaintiff's property comprised and
described in Crown Lease No. 3360 being part of Section 78 Siva
ant Plan 8. 1132 on Shop 3, Swva Market, Suva in Fifi;

¢ The costs of this application be paid by the Defendant ro the
Platniiffs; and

d.  Any other such orders this- Honorable Court may decm fust cnd
expedient,

The said application is made pursuant to Section 169 of the Land Transfer Act.

Plaintiff’s Case

2. The Plaintiff is said to be the registered proprietor of all land comprised and degcribed in
Crown Lease No, 1560 situated at Shop 3, Suva Market being part of Section 78 Suva on
Plan 8, 1132.

According to the Plaintiff, it had on 31 August 1999 entered inlo a lease agreement with
Fiji Fish Limited to permit Fiji Fish to lease the Plaintiff’s premises.

In good faith the-agreement was not renewed upon expliration and it wis implied between
the Plaimtiff and Fiji Fish that Fiji F't_sh will comtinue to hold a bare license over the
premises.

In 20135, Fiji Fish sold all its business interests to the Defendant unbeknown 1o the Plaintiff
and failed to obtain a written consent from the Plaintiff to sublease,

Pursuant to Clause 2.05.06 of the expired lease, Fish Shop was not “to sublel, assign or
transfer ar part with or shave the pussession of the said premises without the writien
cansenl of the Plaintiff".
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Following the sale of the business interest of Fish Shop, the Defendant sought 1o have the
management authority of Fish Shop transferred to Defendant, however in light of the said
breach of the Agreement by Fish Shop and the PlaintifT"s non acceptance of Defendant as
new tenants, the Plaintiff by letter dated 30™ January 2015 declined its request to transfer
the management authority of Fish Shop to the Defendant,

On 11 March 2015, the Plaintiff’ wrote to Fiji Figh and advised them that the tender was
awarded to Fresh &1 Imternational for occupaney of the premises and reguested Fiji Fish to

viicate the premises in 30 days.

The Defendants subsequently on 16 March 2015, wrote to the Ministry of Leocal

Development, Urban Housing and Environment raising its grievances sgainst the Plaintiff.

Alter -assessing the Plaintiff's position, the Minisiry made a finding that Fiji Fish had
breached its Agreement with the Plaintiff in transferring the premises to the Defendant.
The Ministry further informed the Plaintiff o proceed with the execution of the agréement
with Fresh ét.

Again on 10 June 2013 the Plaintiff informed Fiji Fish on the issuance of the tender to
Frésh €1 and addressing the issue of breach of agreement by Fiji Fish in subletting the

premises without the Plamtifs consent;

A Notice 1o Vacate was served on 31 July 2017 and despite service the Defendant wilfully
refuses 1o vacate the property.

The Plaintifl is now losing rental it was to receive from Fresh ét.

Dhie to the sale of Fiji Fish; the agreement between the Plamntiff and Fiji Fish is deemed to
have been terminated with Plaintiff not recognising the Defendants as its tenant,
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Defendant’s Case
3. Whilst opposing the application the Defendant states as follows:
The agreement between Fiji Fish and the Plaintiff expired in 2002,

The market premises has 3 stops that-are aviutable for rent as lish sale shops;

The practice by SCC has been that tenancies are allowed to continue, If a tenant wishes to
sell its busingss to'a third party then the tenancy confinue with the new tenant without there
being any disruption to the tenancy by SCC. The deponent of the affidavit has dealt with
SCC for the past 1() years in his previous role as Managing Director of Celtrock Holdings
Limited, a company that had been a tenant for another shop at the Suva market.

As early on 30 April 2014 the Plaintiff was informed by the Fiji Fish Marketing Group Lid
that the Suva Market Fish Shop has been managed and operated by its new tenant — the
Defendant - since 17 March 2014;

This notification was given 1o the Plaintiff almost 4 vears before the current proceedings
were filed. The Defendant has remained al the premises ds-a tenant in all that time,

The Defendant had purchased the business of Fiji Fish at the said premises when Fiji Fish

was facing financial difficulties;

The Defendant then invested (823, (000.00) to purchase the shop and 1o fit it out for their

use,

The Defendant also employs 5 seaff at the shop. These staff’ will lose their jobs if the
Defendant 15 ordered to leave the premises as the Defendant does not have sufficient means
to sustain these staff without work. Their familiés who are in Wrn supported by the income
that these staffs eam will suffer.
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The letier dated 11 March 2015 was-addressed to Fiji Fish almost a vear after the
Defendant had started operations at the premises. Fresh & International already had
tenancy of 2 out of 3 shops in that area, With the 3" shop Fresh & would be allowed to
have a monopoly of the entire area. The Plaintiff would be encouraging this monopely and
due to the lack of competition the general public would be affected,

By its letter dated 19 June 2013, the Permanent Secretary for Local Government, Housing
and Environment had written to the Spectal Administrator of the Plaintiff directing that the
sipning of the lease agreement with Fresh é Intemational be held-off for a period of 6
months. The PS also sdvised the Plaintiff to relook at the decision of leasing out of the

third fish shop to Fresh ét International.

The letter dated 6 October 2015 signed by Nilesh Naidu is not a letter that the Defendant
aceepts as properly sent by the Ministry, The said letter dees not refer to the earlier letter
dated 19 June 2015 and there is no response to the issue of there being no competition for

Fresh ¢ International if 1115 givien tenancy of the thind premises.

The PlamtifT's procedure for tenancies in the past has been different from the procedure
that was being adopted in this matter, The Plaintit! had on one occasion tried to shut off the
-electricity 1o the prémises so that the Defendant could not operate from there, The Plaintiff
way then directed by the Minister for Local Governmenl fo resume the supply. of

electricity.

The Defendant has at all relevant times been ready able and willing 1o maintain the tenancy
relationship. The Plaintil s actions in calling for tenders while there is an existing tenant
and awarding the tender to Fresh ¢ International creating a monopoly for that entire aréa

does not create a competitive business environment which best suits consamers,
Preliminary Objections

4. The Defendint’s Counsel in their written Submission has raised preliminary issues

concerning the Plaintiffs affidavit in support; no consent being sought from the Director of
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Lands as the property is a Crown Land and the Certified copy of lease is npt & recent
certified copy.

author pexid by ;oL of the affidavit in support,
5. The Defendant’s Counsel submitted that there is no authority privided by Bijay Chand to
show that he has the authority of the Suva City Council to swear the affidavit.

6. Bijay Chand on paragraph | of the affidavil in support states he is the Acting Chief
Executive Officer with the Plaintiff and he is authorised to swiear the affdavit and depose
matters on behalf of the Plaintiff.

7.  The Plaintiff, Suva City Council is a:-body corporate duly constituted under the Local
Government Acl.

B.  The appointment of the Chief Executive Officer of the Couneil is pursuant to the statutory
provision in particular Section 35 (1) and (2) {a) of the Local Governmisit Act-and which
sections reads;

") Every Council sholl appoint fit and praper persons to he fown
elerk, ... and may appaint such other officers and servants as e
councll considers necessary for the efficient discharge. of ity

Sunctions;
(2)

(24) The rown clerk whe shall alvo be € hief Executive Officer of the
Council shall be ... ... 9

9. Further Section 133 of the Local Government Act allows a town clerk 1o certify copy of
minutes of the Council or a commitee wihich is “prima facie” evidence of appaintment,

resolution of the Council or Commiittes.
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Sub-section (2) reads:
“A documents whatsoever purporting to be isued or writtén by or under
the direction af the council of a municipalicy and purporting to hé svigned
by the Mayor, Town Clerk, ... shall bé recelved as evidence in all
courts af law and shall be deemed to be (ssued or written by or under the

direction of the Council withont proof unlesy the coptrary be shown ",

10. These provisions of the Local Govermnment Act, gives to the Town Clerk who is the Chiet

Executive Officer wide powers in exccuting documents,

il; 1do not find that Bijay Chand being the Chief Executive Officer is required to submit an
express authority 1o say he can swesar and depose the affidavit on behalf of the Council.

12,  This prelimindry 1ssue raised by the Defendant’s Counsel 15 dismissed.

Congent of Ehrector of Lands
13.  Anhexure “BC1™ 1o the affidavit in support isa certified copy of the Crown Lease No.
3560,

The said lease is protected ledse under the provision of the Crown Lands Ordinance,

14, Pursuant to Section 13 of the State Lands Act any dealings with a state land without the
Director of Land’s consent is prohibited.

15. However here the Defendants are said to be unlawiully in possession of the premises.
There is no evidence 1o state they had the consent of the Director of Lands to occupy the

premtises,
16. In the case of Prasad v. Chand & Lautoka High Court Civil Action No. HBC 0384 of

1999 (delivered on 30 April 2001) reported in [2001] FLR 164 Gates 1. whilst dealing
with issue of prior consent of the Director of Lands favoured Lyon’s J's-approach in

T|Page
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Parvati Narayan v. Suresh Prasad (unreported) Lautoka High Court Civil Action No. HBC
0275 of 1996 (delivered on 15 August 1997) where on page 4 Lyon [ found consent was
not needed at all since the “section 169 application (which is the ridding off the land of a

frespassert is not a dealing of suekh a nature as reguives the Director s Consent .

17, Accordingly, | hold that prior consent of the Dirgctor of Lands is not required in this case.

Latest Certified Copy of the Crown Lease

18.  The said application was filed on 7 December 2017. Annexure “BC1" is the certified copy
of the Crown Lease which 15 cértified by the Registrar of Titles on 7 March 2017, Said
lease is 1ssued to Suva City Couneil for 99 years with effective from 1 Junuary 1957, Said
lease-expires in 2056,

19.  With no evidence fo the contrary | dismiss the Defendant’s preliminary isste concerning
the certified copy lease,

Determination of the Application
20. Section 169 of the Land Transfer Act reads:
The following persons may summan any person in possession of land to
appedar before o fudge in chambers to show cause why the person
summaoned showld not give wp possession to the applicant:-
fat  the last registered proprietor of the land
fh) a lessor with power t6 re-entér where the lexses or tenant is
in -arrear jh.r.:ru.:fr perivd ax may be provided in the lease
and, in the gbsence of any such provision therein, when the
lessee or tenant is in arrear for one month, whether there be
or he not sufficient distress found on the premises fo
countervail such remt and whether or wot amv previous
demand has been made for the rent;
fe)  a lessor gqeaingt a lessee or femant where a fegal potice fo

quit has been given or the term of the Teave has expived
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21. - As mentioned earlier Suva City Council is registered lessee of the property hence it has
established its right to bring the proceeding under Section 169 of the Act.

22. Property as described in the originating summons 15 that comprised and described n
Crown Lease No. 35360 being part of Section 78 Suva on Plan 8. 1132 on Shop 3, Suva
Market.

Henee the Plaintiff has fulfilled the requirement of Section 170 of the Land Transfer Act.

Has the Defendant shown cause and proved to the satisfaction of the Court a right to the

possession of the land?

23, The said premisés was leased 1o Sen Investments Company Limited o subsidiary of the Fiji
Fish Marketing Group Limited for 3 'years with effective from (01 June 1999,

24. There is nothing in the lease agreement 1o state that upon expiration of the lease and with
no renewal of the same what was the terms and condition upon which the Sea Investments

Company Limited would continue to oceupy the prémises.

25, One of the clause in the expired lease was that:
205,06 Not to sublet, assign or tansfer or part with or share the
possession of the said Fish Shop or parvt thereofl without the

wrilien consent af the lossor,

26.  Section 106 of the Local Government Act also specifically states:
“r2) No tenant af any building referved to in subsection (1) may sublet
any such building without the written consent of the Council ™

27, There1s no evidence 1o suggest that consent of the Director of Lands (under Seetion 13 of

the States Land Act) and the consent of the Council under Section 106 of the Local
Government Act was obiained.
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28.  The Defendants have failed to show cause and prove to the satisfaction of the court its right

to remain in possession of the premises.
29.  Accordingly I grant an order in faveur of the Plaintiff.
Final Orders
3. The Defendants is to give possession of Plaintiff's property comprised and deseribed in

Crown Lease No, 3560 being part of Section 78 and Suva an Plan § 1132 on Shop 3. Swva

Market, Stva in Fiji to the Plaintiff.

3. Execution is stayved for 90 days.

32. The Defendant is further ordered to pay cost o the Plaintiff summarily assessed at $1.000,
Suid cost isto be paid in 14 davs.

Vandhdna Lal [Ms]
Acting Master
Al Suva.




