I IGH COURT OF FL.II
AT SUVA
CIVIL JURISDICTION

Civil Action No.: HPP 41 ol 2017

BETWEEN PRAVEETA PRATAP of Lot 5 Bowai CT, Nakasi, Domestic Dutics as
the Administrator of the Estate of Samson Lal late of Lot § Bowai CT,
Nakasi, Deceased, Intestate

PLAINTIFF

AND i TISHMA POOJA A of Address unknown.

1" DEFENDANT

AN REGINT RAR OF TITLES
2" DEFENDANT
Counsel 3 Plaintiff: My M. Young
Defendants:
Date of Judgment 21 February, 2019,
JUDGMENT

INTRODUCTION

| The: Plainni fT filed the ariginating summons on 13.7.2017 seeking an order 1o register 4
Prepeay in het name. The property belonged to her deceased husband and PlaintifT is the
administrator of the property. The heneficisries are the Plaintiff, and two children of the
deceased. Decessed had one child from his previous marriage (1" Defendant) whose
whereabouts not known to the Plaintiff The Plaintiff in the.originating summons seeks an
order of the court to deprive the child of previous marriage though an order of the COUIT.
When the Plaimtif was asked to cite the law that allows such deprivition of property
from a beneficiary two amendments 1o originating sGmimons was sought. First the
Plaintiff sought to amend the originating summons to include Public Trustee ay & pany
and this was shandoned, S¢ Public Trusiee is net added as party as efroneously show in
amended originating summons. Next the Plainuft had filed amended priginating



summaons seeking ‘the interest of |* Defendant be divided as per the Laws of Succession
and kept i trust with 3™ Deféndant “and for an order that the Plaintiff be registered 55
owwner of the land known as Nakasi being CT 25794 Lot 5 DPSBES’, There is no affidavit
of service of amended originating summons or or ginating summons filed 13.7.2017.

ANALYSIS

i

The Plaintiff states that she is unaware of the whereabouls of the 1™ Deféndant. She is
child of her late husband from previous marriage. The deceased had another child from
the marriage to the Plaintiff and she had renounced het rights to the Plaintiit There is no
notice of this action to 1" Defendant. Even with notice her rights cannot be denied.

The property comprised in CT 25794 is frechold property and Plalntiff is the

administrator of the said property as the previous owner was her late hushand. She lives
in the said property,

The beneficiaries of the property are the Plaintift, 1 Detendant (and PlaintifT"s child who
had renounced her rights 1o her mother),

The counsel was unable to show to: me any law that alfows his client (the Plaintitf) to be
proniunced as the sole beneficiary of the property 5o as

to regester her as the sole owner
of the said land.

So, the order seeking her to be registered us the sole dwner of the property needs to-be

rejected. The property rights of & PErsOn i% not extinguished only becuuse Plaintiff states
that person cannot find.

The other, order is to divide the: property in terms of muceession Probate and
Administration Act and to keep it in trust of the beneficiary with 3% Defendanm. The

application to add 3" Defendunt was abandoned and there is no 3™ Defendsm
SUMmons.

in this

There 13 no need for the Administraior iy seek g court order to distribute
term of Succession Probate and Administration Law, The administrator is cbliged in faw
by do that, but in the guise of thut Plintiff cannot convert the share of the 1" Defendant.

The 1* Defendant can he transterred an undivided portion of CT 25794 by the
administrator.

the property in

Section 62 of the Trustees Act deals with the distribution

of missing beneficianes, but
this originating summoni is not made i terms af the said

provision. There are certain



prerequisites: for an order under said provision, and without that it cannot apply tor this
netion.

CONCLUSION

10. The orders sought in the amended originatin £ summons are declined. There is no need of

an prder this court o distribute estate of deceased
the administrator. Considering the circumstances o

NAL ORDE

in terms of law and that s the duty of
fthis case no costs awarded.

a. Amended originating summons filed on 8.11,2018 s struek off.
b: N costs,

Dated at Suva this 21" day of February, 2019,
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High Court, uva




