IN THE HIGH C T 131
AT S5UVA
JVIL SDICTION

Civil Action No.: HBC 103 of 2015

BETWEEN : SARMILA PRAKASH of Lot 3. Adi Davila Road, Duvuilevy Housing

P IFF
AND ¢ TALIM HUSSATN of Lot 03 Bui If Crescent, Waila 35, Davuilevu Housing,
Taxi Driver,
1" DEFENDANT
AND » MOH ED 1B of Dalip Street, Nausori, Taxi Proprietor
2" DEFENDANT
Counsel - Plaintiff:  Mr. Daniel Singh
: Defendants: Mr, A, Vulaono
ate of Hearing : 17% November, 2017
Dateof Judgment 28" February, 2019
JIDGMENT
INTRODUCTION

l.

This 15 Plaintif"s dction for damuges for personal injury: due 1o mctor viehicle accidint
The Plaintiff had not seen the vehicle approsching as it had come from behind but the
people arcund her had wamed that the vehicle was driven dangerously and had stated to
her that the driver of the vehicle might be dunk. The vehicle had hit the Plaintiff from
behind and despite collision i had ho! stop. It was @ whitetaxi snd people around had
shouted at i1, and it had taken a turn ot the end of the road and come back best It had not
slopped at the place of accident bul had procecded fast. The people around had tried 1o
top i, but without any success. The sccident had happened on Ssturday night around ¥pm
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and there were noevidénce of other vehicles driving down on thal road at that time. The
peaple-had noted the vehicle registration number and had given it 1o the Police and
several people had given statements 10 the Police regarding idemtification of the vehicle.
One such eye witness gavee evidence at wial, [* Delendant admitted driving along the
road on the day of the aceidént on or around that time. He said that
LT 963, bt denied accident. No one had identified the driver of the vehicle that kad hil
the Plaintiff either prior or after the accident. There is no dispute as 1o the injury snd or
the percentage of permanent impairment due to the accident.

he was the driver of

FACTS
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or that he saw the-accident,

Since there Is admission of employment of 1% Defendant as taxi
contrary there 15 proof of vicarious lability 10 the
regligence is proved.

Following facts are admined in the pretrial:
u) The Plaintiff resides a1 Lot 2 Adi Daviily Road, Davuilevu Housing.

B 1% Defendant was emploved a3 taxi driver of vehicle n.-gi's_jtrnlfan LT 963 in.201 7
el 2™ Defendant is the registered owner of & motor vihicle registration number [T 963
which was insured at the material timie in accordance with the Motor Vehicle (Third
Party Insurance) Act with Sun Insurance Company Limited

I'he Plaintiff and-an cye witness whio was standing by the side of the road al the time of

the accident: gave evidence, There is'a bundle of documents submitted and both parties
rehied on that,

I* Defendant. gave evidence: and ‘admitted driving along that mad
employment on or arcund the time of the acciden

mn the cousse of
1 but denied he caused the sccident and

driver-and no evidence 1o
2™ Defendant if 1" Defendant’s

ANALYSIS

H

Considering the manner and spee

the driver of the vehicle may be-drunk, but before long it had collided with Plaintiff, from
behind.

Plaintiff was walking along lefi side of the road after work, in the night and there were
other peaple around to witness the motor vehicle accident that

" These people had warned the Plaintiff regarding the vehicle that collided shortly before
the aceident.

happened around &pm,

¢ of the vehicle people around Plainiiff had wamed that
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Plaintift was walking on the loft had side of the road when a-vehicls frim bk had
collided with herand proceeded without Stapping it. After the collision with the vehicls
on the rpht side of the plaintiff her bones in the right leg were Fractured and she was
fatlen on o the ground, hut the vehicle that callided with her lind not stopped.

Plaintiff had not identified the driver. She only knew that it was's White tixi, The peaple
Whahad seen the careless manner in which the vehicle was driven had wiitned her hefore
accident, They shouted at the vehicle after accident but the vehicle did fer stop,

An eye witness who was on the side of the road expecting anather person gave ev idence
#t the hearing. He said that while he was waiting by the side of road he identified the
vehicle that collided with the Plaintiff. He also said thin there werg peaple around und a|
of them had tried 1o stop the vehicle, He bad identified the number,

While he wis standing by the side of the road, the vehicle it et with an sedident. was
driven very olose 1o the witness and had passed him and hit the Plaintiff from behind,

The eve witness who gave evidence; stated that be identified the vehicle but could not
recognize the driver of the vehicle: He said thar the vehicle was driven fast and after the

accident it had taken & twm and came back bt hid Tafled to stap at the place of scoidem
despite their effin to yop

In the statement that he had #iven 1o the Police the viehicle was positively identificd and

number of the vehicle that collided with the Plaintiff wes identified as hb.ﬁng registration
number LT963.

There werd number of eye withesses to the mcident and they hisd also given statements to
the Police confirming the number ol the vehicle as L T963

| accept the evidence of eye witness Matakai Wagats who gave evidence in court. Theve

i# no number of witnesses needed 1o prove s fact His evidence prove the fact Plamntiff
collided with LT 963 and afier the sceident it had not stopped.

The eye witness said he could not weognize the driver, but tould: state the regisiration
numbier of the vehicle that eollided with the Flaintiff on the date of the fncident. Thisas
the muaterial fact in his staterment, and it was not contradicted,

There is no evidence of any other vehiclss travelling on that road. ut that time. If there
were other vehicles at least one of them would hive followed LT 963, The witness who

e
i

il

LS

il

it

il
a0l

i

¥
Il

AT



9.

20

21

5

.2 &

24,

gave evidence can be helieved though there are some contadictions as to the faits in th
statement recorded in the Police,

The witness hud given the registrution number of vehicle that collide to thie Police. Thig is
the material fact and that had not been contradicted, There were other people and their
statements were also recorded and filed as poart of set of documents in the courl

Counsel for the Defendant had eross examined the eve witnews and his evidence fe
dccepted as correct encounter-of incidem. He is's disinterested party and hisd given a

stitement to the Police promptly with the positive identification of vehicle but had not
identified the driver.

The eve witness whe was |8 years old ot the time of thic actident had given a statermen 1o
Police that 1s consistent with s ‘evidence though thete were some contradictions. The
contradictions i a statement given 1o Police about 5 vears early is normal and that slso
proves his: truthfulness as 1o material fact 25 to the whentity of the vehicle and no
identifying the driver,

1" Defendant was the driver of white txi LT 963 af the tinie 6f accident. This Is on
sdmitied fact

I* Defendant jn his.cvidence sdmitted driving along the same road on or around that time
of the-scedent,

Since there is: positive identification of vehicle by the people on the road, and |*
Iefendant hud sdmined driving along the road on or around that time, it is provid thar |
Defendant had driven the vehicle at the time 61 the aecident on halance of probabitity,

I" Dofendant hiad driven the vehicle in negligent mannir causing injury o Plaintiff, Even
after the accident he had not s1opped the vehicle.

Though the Plmntifl was' cross exiamingd & 1o intoxicition of her there is nio pledding ax
1o confributery negligence. Su her state of imbxication is lrrelevant

O the: balance of probability it is proved that the vehicle driven by 1™ Defendant hud
collided with the Plaintiff and it was due to the negligent manner in which 1% Defendan

drove the vehicle on public thoroughlare in & reckless and negligen) i:i.:'mne_r.

Since the employment is admitted and there is ng evidence to exclude vicarious lisbility
2" Defendant is vicariougly liable for the scts of | Defendant.

1

il

[T

illiji

TR

I

o —
-
—_——
=
-
—
—_—
e
- —
—

A AT e st



ASSESSMENT OF DAMAGES

28,

3,

3,

32,

ZEf

34,

33,

36,

a7,

The Plaintiff did not produce birth certificate and there is no-admission as 1o date 5T irth
int the minutes of pre-trial conference. In her oral evidence she stated that shé was horn on
25.10.1976 and it was not disputed in cross-examination. snd the scciden happenied on
1822012 So:she way 35 years old at the time of sccident

The Plaintuff was admined o0 CWM hospital oo 1922017 and remiained here i)
33,2012, She was again admitted from 342002 1o FEA2002. She had suffered
commuted fracture of right Distal Tibia gnd Fibula

Soan afier the accident PlaintiiT was admitted o Nuusori Hospital and subseguently 1o
UWM Haospital where she underwent surgériés for compound feacture. So there were
several fractures-and it was difficult to heal all the fraciunes without disfiguremen of feg.
The pain for a compound fraciure ‘where there were multiple fractures was more
compared with single fracture;

According the report of CWM Hospital ‘she had her surgical wound debiiemnent on
19.2. 2012 and External Fixation insértion on 27.4.2002 dnd was discharpged on 5.3.2012,

On her second follow up on 3.4:2012 he had osteomyelitis of External Fixator pin sites
and was again admitted,

She was administered TV Antibiotics snd was taken to operating theater on 12,4202 for

Wound Debridment, Realingment of Tibia fractute Removal and Remsertion of External
Fixators,

All the sbove surgical Interventions calse severe pain 1o the Maintifl.
She wirs stable on discharge on 14:4.2012 but had eomplained about nipgling pains, So
even after healing of the wounds Plamtiff is experiencing pain and that can be accepted

censidering it wis:a compotund fracture, and manner of healin g

For the past pain and suffering | award g sum of 380,000 a5 peneral dumages considenng
that she had undergone two sirgical interventions and had 1o be sdmitted 1o hospital for

-0 total period of nearly 2 months. The Plaintiff submiited a-summary of awards in

persenal injury Ections.

Aceording to medical report obtained on 2.3.2014 regarding permanent disahility the
permanent impairment i gssessed as 35% of whole person.
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Ag for future loss of incpme the

betng employed at o workploce and proof of the salery or wapes but
probability she had proved she worked in 4 canteen

The Plaintiff in her evidenve sald she worked ina restiurant ‘or cantéen ‘and accident
happened when she was returning. from that work place i the night around Epm. These

facts weré not disputed in eross-examination se: | consider thiem proved un balance of

prabability.

There was no evidence of payment of salary or wages 1o her
said her income was ahom § 150 per week There is na proof
cook, and or her weekly wages,

fram an emplover, but she
that she received wiges as 4

Perménent impairment of 35 % as a total person 18 & significant impairment and Plaintiff
said that she cannot work now. She eould mobilize with » peir of crutches and had

complained aboul pein and swelling on the beg. though she was not attending any regnlar
treatment.

In the rnedf!:'al report her condition 1s reported as follows:

"The right leg was bowed anterirly over the lower shafi with edema and multiple areas
of hyper-pipmented skin spets from the healed pin sites. The lateral malleolus was
covered with hypo-pigmented skin, which 15 shiny, smooth, and adherent 1o the
underlying bone, The upper thigh also contamed bn area of hypo-pigmented skin, as
this was the doner site for the skin urnft, The fractire is stifl mobile when stressed with

minimal teaderness. The anulation of the Irecture has caused an upparent shortening of
the leg by ahout Jem.

The X-Ray of the right leg on the day of the examination showed featires on non
union of the distal tibia and fibula fractures. The bones posteriorly smgulated at 40"

There is disfigurement due 1o decident on the right leg o skin graft wis sdminisiered anyl
right leg is 3om shorter than the other  For disfigurement | award a damage of 10,01
cansidering the gender und also age of Plaintfl at the time of accident, snd also
shoriening of & leg by Jem and skin graft,

Plaintiff had :'m:_urr'ed permancnt impaimment of 35% and It Kad: affectéd her amenitics of
life and employment prospects.

For future loss | awarded a sum of % 50,000 considering the age of the Plaintiff und
nature 6f the injury o her, She has to five with the injury for rest of her fife and there s

&

Plaintiff did not produce documentary evidencd of her
on balsnce of

ETHEETITEE

1T

-----
[ r—

INHERRRR T

LA AESAAEEE




o guarantee (hat this will not wWorsén in future, So there is certain risk in awarding
damages in such an injury and court nn_i':ds 10 take lhm i to consideration,

SPECIAL DAMAGES

46

47, She had claimed $120 for tratispon expenses and $200 for medical expenses. | allow bath
i full though there were no :fm:ilm:émm-_l; proof of them considering numerous clinics.
thist she tad attended and continuous pain that she suffirs

48 There is no proof of liss of esming due non production of documentary evidence as to-
her earning s thie thme of the sccidént, So claim for special damages |or [oss of eamning is
not granted

4%, The Plaintiff i5 granted 3% inlerest on special damages from the date of incident 10 date
of judgment.

5. The Plaintiffis also granted 6% interest for the general damages,

CALCULAITON

#)  Special Damages
Medical $200.00
Travel £120.00
£320.00
Interest from 18:2:2012 1o 2822019 ot 3% P.A $67 46
Total $§387.46
bh) General Damages
Past Pain and Suffering SRO.000, 00
Disfigurement {skin graft and shortening) - S10.000,00
$90,000.00

Plaimtiff did not produce any receipts of the expenses and said that sl were desiroyed due
1o patural digaster.

Interest 6% from date of writ (18.2.201510 262.2019)  $21,614.80
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Future [sss

S80.00¢.00
Total S101614.80
Total damages fa+hj= S192042.26
3. The cost of this sction i summarily. sssessed at $3.000 1o be paid by Pefendant (o
Plammtiff within 21 davs,
FINAL ORDERS

8. The Defendants are jomtly and sevirally lable for payvment of $192002.26
b. The cost of this action is sumnarily assessed gt §3
within 21 days.

A5 CAMmBges.
00 1 be patid by the Defendants

Drated at Suva this 28" day of February, 2019.




