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INTERLOCUTORY RULING
i Striking Out —Order 18 rule (18} by Second Befendant
il.  Leave To Enter Defauli Judgment against First & Third Delendunts by the Plaimiff

1.  On 1 November 2017 Plaintiit in person filed & Writ of Summaon against the Defendants.

Allegation are that the Defendants by Itaud and through undue influence got the Plaintiff
1o enter 1o a terms of settlemend.
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The Plaintiff is secking orders:that the terms of settlement so entered be et aside and he be
paid damages and First Defendant refunds the legal fees so paid.

2. The Writ of Summon was served on Second Defendant on & Movember 2017 and on the
First and Third Defendiint on 9 November 2017.

3.  The Second Defendant filed his acknowledgment of service on 1 November 2017.

4. The Third Defendam filed his acknowledgment of service on 9 November 2017 and a
Statemient of Defence on 23 November 2017, As per Affidavit of Service filed on 13
Auvgust 2018 the Plaintiflf was scrved with Third Defendants Statement of Défence on 7
February 2018.

S, The First Defendant filed his acknowledgment of service on 13 Nevember 2017 and a
Starement of Defénce on 27 November 2017, As per the Affidavit of Service filed on 14
March 2018 the Plaintiff was served with First Defendants Acknowledgment of Service
and Statement of Defence on 12 March 2018,

6.  On 17 November 2017, the Second Defendant filed a summons whereby he secks orders
that the Plaintiff's Statement of Claim be struck out under Order 18 rule 18 (1) on the
ground that:

i. It discloses no reasonable cause of action and 15 an abuse of process.

7. On 2 February 2018 the Plaintiff in person filed a summon pursuant to Order 19 rule 7 by
High Court Rules sgeking orders for Default Judgment o be entered against the First and
Third Defendant having defaulted in filing Statement of Defence,

8. On 13 March 2018 Messrs Sunil Kumar Fsquire filed a notice of appointment of solicitors
on behalf of the Plaintiff,

STRIKING OUT BY SECOND DEFENDANT

9. The S;rmnd Defendant in its submission on striking gout of the claim stites:
It ix nor clear from the pleading whether the Plainiiff ts seeking the
refiefs against First Defendant or against all Defendeants;

- The Plaintiff has faited to plead what was the legal refationship
between the Plamiiff and the Second named Defendans

£ Is the cause of action against the Second named Leferdant
Contractual or in tort? There iy nothing in the pleading (o indicate
this at all;

- It appears from paragraph 2 of the Sttemem of Claim that
Maharaf Chandra Lawyers (on whose-behalf we do nor know) filed
claims namely, HBC 445709, ABU 4172012 and 48 of 2012 and
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253712 (presumahly againsi the P!m'h_‘n_'ﬁ'.l in order to defraud the
Platntiff;

How can one file o claim lo defraud the Plaintiff has not beer
explained at all)

- Ar paragraph 3 of the Swatement of Claim the Plainiff has alleged
that  the ﬂi-‘._,l'&ndﬁm.v were under @ duty ro exercise all due
professional care, skill ond diligence ax a solicitor in relation 1o
the Plaintifi,

The - Plaintiff has failed to give particuwlars of what duty of care the
second named Defendant had towards the Plaintiff if at all, The
second named Defendant had never acted ay Plaintifi"s solicitor at
any time. Some of the actions referved 1o in paragraph 2 of the
Stextement of Claim, the second Defendant acted as Counsel whilst
in the employ of Maharay Chandra Solicitors, now MC Lawyers,
for the Plaintiffy in the said actions or appéais in which the
fewrrent Plaintiff) was one of the Respondents/Defendant's claim
Based on allegation of fraud,

- Paragraph 7 of the statement of claim makes allegations of wunde
influence, It appears by his soliciars (1" Defendant) to the Plainiff
to vlgn some kind of “jerms of settlemeni Once again ne
particulars have been given on pleaded of any undue influence
exerted by the second Defendant,

According to the Second Defendant, the Plaintiff has not shown any cause of action
against the Second Defendant either in contract, tort or uider any other law,

The Plaintiff submits that he-and his witness will give oral eviderce in court to prove fraud
and that the Second Defendant with others had a duty to exereizse due diligence, care and
skill.

The terms of setlement by consent were obtained under undue influerice and/or fraudulent
means by the Defendants:

Hence the Plaintiff submits it has a prima facia case against the Second Defendant,

In Bidesi v. Howard a Suva High Court Civil case number 513 of 1992 Jesuratnam 1.
hicld that:

"I b mot enoigh for the defendant to show. at this stage thai the Plaintiff

has o weak case. He should go further angd show the Plaintiff hay no case
m E.f.” ||- c

I|Page
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12.  The Supreme Court Practice Volume 1, 1993 Part | @t paragraph 18/19/7 reads:
A reasonable cause af acrion means a cause of action with some change
af success when only the allegation tn the pleadings are considered (per
Lord Pearson in Drummond — Jackson v. Briish Medical Association
[I97QH W L R 688"

It further went on to say that;

“sa long as the Statement of Claim or the particulars (Darey v. Bentinck
[I823] 1 OB, 183) divelose some cauve of action, or raise some gueexifon
to fit 1o he decided by a Judge or a oy the mere fact that the case is
weak, and not likely to suceeed i no ground for seriking it oul (Moure v
Lawson (1915} 31 TLR 418, CA, Wenlock v. Moloney [1963] 1
W.ALR 1238)

13, Pathik J, in Goldstein v. Narayan a Suva High Court Civil Action No. HBC 0413 of
2001 considered follewing passage from Halshury's Laws of England 4™ Edition Volume
37 at paragraph 434 to be pertinent when considering an-application for striking out claim
on grounds of abuse of process:

“An abuse of the process of the cowrt arivex where Is procesy is tsed,
rol in good faith and for proper purposes, but as & means of vexation or
oppression or for ulterior purposes, or more stmply, where the procéss is
misused. In such a case, even if the pleading or indorsement does not
affend any of the other specified grounds for striking out, the facts may
show that it constimites an abuse of the procesy of the court, anid on this
ground the court may be justified in siriking out the whole pleading or
indorsement o any affending part of it Even where a party sirictly
complies with the lteral termy of the rules of cowt, vet if he acts with an
ulterior motivé to the prejudice of the apposite party. he may he sl of
abuse of process, and where xubsequent events Fender what was
ariginally a maintainahle action one which becomes mevitably doomed
te failure, the action may be dismissed ag an abuyse of the process af the
court, "

14. Paragraph 18/19/17 in The Supreme Court Practice Volume 1, 1993 Part | reads:

“This term connotes that the process of the Court must be ised bong Side
and properly and must not be abused. The Court will prevemt the
improper wie of its machinery, and will, in a proper case, summarily
prevent s machinery from being wsed as o means of vexation and
appression i the process of Hitgation

15, The Plaintiff mentions that the First Defendant had unduly influenced the Plaintiff 1o sign
a terms of settlement.
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However the Plaintifl has failed to identify which Termis of Settlement he refers to and
how the Second Defendant is a privy to the said terms of settiement

The Plaintiff has not set out in his pleadings facts which in his opinion impose on the
Drefendant a Liability or duty

16, Compientary to Order 18 rile 12 on paragraph 18/12/13 of the Supreme Court Practice
Volume 1 (1993} states that “frandulent conduct must be distanily alleged and as distincily

proved, and it is not allowable to leave frand 1o be intervened from the 1 | — The
acts alleged to he fraudulent must be set and then it must be stated that these acts were
darie frandulenth™.

17. The rule also empowers court to amend the pleading or ¢ndorsement in 2 suitable and
proper case.

18. The power to sirike out should only be exercised wheee the case is clear beyond doabt,

19. The PlaintifT had filed the Statement of Claim in person. Now represented by a counsel he
should be able to amend the claim in a suitable and proper manner,

Hence exercising the discretion under the said rule 1 will allow the Plaintifl an opportunity
to amend his statement of clam.

Hence | erder the PlaintifT to file and serve amendéd Statement of Claim in 14 days. On
the current application, the Plaintiff is ordered to pay cost summarily assessed pt $800 to
the Second Delendant in 14 days.

Unless the amended statement of claim is filed and served and cost is paid on or before
4pm on 21 March 2019, the claim shall stand struck out against the Second Defendant with
further orders for costs,

DEFAULT IN SERVICE OF DEFENCE:
20. Order 19 rule 7 of the High Court reads:
i Where the Plaintiff makes against a Defendamt or defendants a
claim of description not mentioned in Rules 2 to 5 then, if the
Defendam or all the deféndanis fails or fail to sérve a defence on
the Plaintiff, the Plaimtiff may afier the expiration of the period
fixed by or under there Rules for service of the defence, apply to-the
conrt for fudgment, and on hearing of the application the court
shail give such fudgment as the Platntiff appears entitled o on s
ar her Statement of Clatr,

21, Commentary on pasagraph 19/7/14 10 Order 19 rule 7 of the Supreme Court Practice
Volume 1 (1993} states that:
A defence served afler expiration of the prescribed time but before
judgment hay been glven cannot be disregarded, and will generally

o -
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prevent the Plainfiff from eniering fudgment, even thowgh it is not xerved
unitil after the Plaintiff has served his summions or notice of motion for
Sudgment under thiy ride bur the defendant may be ordered 1o pay the
costs occasioned by his delay .

23,  Applying the above principle and 1o ensure justice 1s done 1 refuse to make orders on the
Plamtiff"s Summon filed on 22 February 2018 -and shall dismiss the samé. [ aceept the
Firstand Third Defendants service of their Statement of Defence out of time,

However, | order both the First and Third Defendant to each pav cost to the Plaintiff in
sum of $300, Said cost is 1o be paid in 14 days from today,

FINAL ORDERS
23. Following orders are made on the two applications;

i. Second Defendant’s application to Strike Out
The Plaintiff to file and serve an ameénded Statement of ¢laim and to pay
cost of $800 to the Second Defendant in 14 days.

Unless the amended statement of claim is fled and served and cost is
paid on or before 4pm on 21 March 201% the claim shall stand strick
out against the Second Detendant with further orders for costs,

ii. Plaintiffs application under Order 19 rule 7;
Service of the First and Third Defendant’s Smtement of Defence owt of
time is allowed, Both the First and Third Defendants to each pay cost in
sum of $500 to the Plaintiff in 14 days.

VandhanalLil [Ms]
Acting Master
Al Suva




