IN THE HIGH COURT OF FTJLAT SUVA

CASE MO: HTALC, 458 of 2013

[CRIMINAL FURISDUCTION|

STATE
\

1. MOLITONI TARD VUNIVAVALAGI
2. TOSUA BUETA

Counsel ch e S Kiran and Mo S Sbarms for thie brade
Blr. L. Qetaki bur thie 19 Acciasied

“Au bl Raticlarza for the 27 Aciused

Hearing on c 153 - 17 Apnl 209
Summing upon ¢ L7 Aprid 2012

[udgment an : 26 Aprid 2019

[UDGMENT

1. The aceused are clargesd with the faliewing offences:

COUNT ONE

Sluteangwd ot O
Assault Causing Actual Bodily Harm: conirany b seclion 275 of flu
Crizrwes Aot W03

Parleenlivs vt Qe
MOLITONI TARD VURIVAVALAGH on e L Jay of December,
AT at Lamd, in the Central Division assauthed bmali Kudrova thereby
citnsing actual Tocdii barm



i-a

COLUNT TWO

Slitdertoen! of ViR
Rape: contrary 10 sovton 2070 1) and 124a) of 1w Crimes Aot 2009

Beerlicialries of Oferer
MOLITONI TARD VUNTVAVALAGE in the 4% Jay of Doecembaer,
2017 at Lari =n the Central Division had carnzl knescdedge of Emait
Eudrova by inserting his penis indo e vaging of Emalb Kadruva withous
et comsenl

COUNT THREE
Sheteamear] af O

Rape: contracy to seetion 207(1 and (2ia) af the Crimes Aot 20067,
Parbiculars of (e

FOSLA BUETA vmthe 13 Uay of Dhecemnbet, 2017 ar Lan, j0ihe Central

Division Bad camal knmvlmi?;u et Fiali Kadrava by inserting his penes

mte the vagma o bral Kodreva waliout her censent.

Crn 12704719, the st aceused pleaded goilly b rhe first coune amd the second
accused plesaled guiliv Ao the thid vount Theretore The tetal provecded anly

respect of the second count which 2 agaisnst tae Himst accused.

Thi assessors have remurned with the unan:mous apinion that che first acoused js

et piley of the second count.

Idirect mevself moaccovrdanes with the summing wp dolivenad 2o The ascsors

PSS Y and the evidenee addacied during the *riai,

I srosveution led the evidenve of the compiainant amd the mwedical doctor whe

examincd fler The Grst avconed gave evidenoe ia his detence.

The dermeazour and deporlment of the complainant when she gave svidenee and

the acenust she gave did wof indicate that she oo reliable wiloess.
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e seguence of cvents according 4o the complainant was tlat;
) firsn she had consensual sexnal intercourse with Lhe first accused;
b thy first accused got angry because sl was Lakkung to olbwrs:
<) thereaflec the first accused eld her hatuls and the second accssed remeeyed
Lo trousars,
) then the et wcensed had sexual istercourse with her awaic; and

'G.'_:l atter LhL-‘! .Fi.l'ht it "l.-i:‘.'-E'LI._. E-hE ]'"I-;"I Ll :‘if:li'l_:ﬂi ij'||_1-_" Foy L 1..\|‘|'|'| th;_: .‘C'L"..'l."':".l..j RIRR] :1,_|_'|_|

lnitiaily, the compiainant did not say that the lirst accusid punched e, But Jater
un she s3id that shuowas punched e the first aceused beaise he ot angry tor her
talking ue the Cther two, She sail e ethor Bva wanbsd 1o v sesun? 1o Lo U e
with her and =hue disapreed She also agrrevd durang cross-oxamemalioe we e fest
actused punched her because he became jealous when she talked te the nthoer bee.
Bhe also agzeed that the liest arciesed soughit fomziveness [rom her tor punching lwr

Ard fzwen thew reconcilld that morning.

Phis acucunt given by the complainant rased o glaring question. Uhas s, based o
the acciwmt given by the complainant whether it is probable fur the brst oeesd
whio became jwalous when 1he complainant talked 4o (e other bwo and st o sk
cxwent ub purcking her for thal, 1o thiemeaster inin the second accused tape hor!

Fapecially, altes seeking forgiveness irom the complainant tor punchisg her,

Allizz ali the account given by the comipiainan: was not eredible and roliable 11 was

msanchestiy clear that thee accownt ol Eave was ot cimplote

[would therebire agree with {he unanimoeus opinien of the assessors T find the Ffirst

accusad nal guilty of the second cuontand 1 woull acquit ham accordngly
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| amy sazisaed that the Gest accesed hod pleaded guilty wethe liesl counl votundarii
Rased om his aedmissions and the esidence led ducing the trial, T am sanstied thal the

said guj’.-h' pln."a 5 unegquIval

Accordingty, D heeely T the First acouwsed gailte ef the first count and conyvics kim

acvondimgly

Moo Llurn Lo the second wrowasd. The second accused pleaded gaoily Lo the third
count belare the triak. The second aovosed therefore Jid not challenge Lhe evidence
led by The prosccatico Hewever, Hwe evidenoe led by the orosecsion does ol
cstablish the offence of rape against the seood accused bevoerad reasonable Jdocbt,
The summary ot facts inutially prosented Ty B prosceadion alse did oot cleariy
indicate thal lhe second accused penctrated the compliainant’s vagina without the
complainan’s consent and that fwe knew or beticved that she was not consenling,
s proonipded the eosect b inguire brom the second aceused as beowbether le adimils
that Iw insersed his pinis inte the complamant’s vagina withaut her consent aind
thiat b kreew that she was not consenting, [mioally, the second accosed saud that b

admuits same.

Thereatter, the case was adjourned tor 30 mingtes for the prosecution to amend the
stmary of racts accerdingly. Uhe cotnsed bor the secomad acoused was infarmed Lo
aga:n explain the elements ot tu offeawe of rape b the secomd accused. When e
case resamed, the counee tor she second aecused informed the courl thar the sesid
actused wanks to withdvaw his guilty plea atber he was explained the elements of

Lher 1t flerme

Ihes seceml aecosed was then asked bis position in selatsen 1o the charge and his
respanse was that Fo had sexoal inlereourse with the complainazl but with her

comgent When inguired, he said thatl he pleaded aalty becasse he was scared 1
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was pointed oot ihar the seeond accused is 19 yoars old and he had only stedicd bp

(o claes 3

Corearn He above circwimstances, |am nal satsfied That e geilte plea entered by thy
sevtnd aocused 1s wneguivoral. Thus, [would allow the second accused Lo witbudeaw

the: <aiud paalty plea

foth prosecution amd defence coursel subenitkad that a (red teial shookd by
comedicied against the secund accused i the ceont this coart allows e seemd

dcctusedd Lo withdrow his giliv plea.

Fhe secvod aecused was initiafly charged separately in Case Noo FLACYL S 2008 ail
the srid case was consolidated with his present case at a awr stage. Given 2w
presert cireumstances, [ woold herely onder g separate wial arainst the second

aceused wnder Case Mo, HAC U0 #2108

L anmary;
ay The rirsk accused s convicted of the Nkt coung on his aarilty rlua;
B Lhe feest aceused 1s acquitied of 1he second counle
b Seconad accused’s guslte plea eniered tor the third counl e vacated; and
db A separale trial is erdered against the secend scoused under Case o [ {AC

LI 2600 .

t’?’___:y?'r

Enl . frera
IUDMGE

Solicitors;
e or the Directar of Pfablic Proseculicns for the State,
Lepal A Commession tor both Accused.



