IN THE HIGH COURT OF FLII

AT SUVA
CIVIL JURISDICTION
CIVIL ACTION NO,; HBC 185 0F 2014
BETWEEN : DELZEV LIMITED
FIRST PLAINTIFF
AND FLINN SAWMILLS LIMITED
SECOND PLAINTIFF
AND i WILSON INVESTMENT MANAGEMENT LIMITED
DEFENDANT
I"LAI:HTIFF MrA-Khan [ Messes Khonod: Col
DEFEMINANT Wis P Low with Mr Skaboe | Howards Lawyers|
JUDGMENT OOF Acting Master Ms Vandhana Lal
DELIVERED N 29 May 2019

INTERLOCUTORY RULING
| Discovery for Specific Documents|

Application for consideration
1. The plaintift on 20 July 2017 filed a Motion seeking following orders:

)

2

That the defendant make full and proper discovery reguired by the
riebes on this Homourabie Conrt as o all deciments regaraing
mictters i issue between the parties on the claim and cowtercham;

That further, or i the altermative, the defendant diyeover and
praduce the fallowing documenis;
@) The " Chaitely Lease”  docunent mentioned amd
referred 1o in the defendarnt s defence and counterclarm
and all documents relating Herelo, inchrding hut nt

limited to!
i. An trventory of equipment feased,
ii. Documients  concerning  collection  and

elivery of the equipment leased,



]|

Documents  evidencing

FECEIpEs,

Dpcwmenty  évidencing
Fegisralian,;
Dgciiments  evidencing
M Rgnee;

Documents  concerning
panvanent of dufiex,

RIS
siampinge
Inyurce

clegramnce
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Frite)
e
aarted

anel

All other documents of ar incidental 1o the
arrangenents made by the Defendant with
the Third Partyfies) concerning the leasing
of the chattels, which are the subject of this

. i
geien,

The docwments of and Wcidental to the Sale and
Purchase of Adgreemem of equipment hetween the
defendant and GG Post & Pole Limited mentioned

and referred to in Inveice dated 24 Jamiary 2004,

&
i,

iif.,
(118

L

Vi,

wiii.

c)

L.
.

i,

mcluding but not limired to;

Anbventory of equipment sold;

Dacuments  concerning

celfection

delivery of the equipment sold,

Dactuments  evidencing
recEipis,

Ducumenty  evidencing
regisirafion;

Documents  evidencing
mikintepance,
Dacumients  conterning
pretyment of duties,

avments
samping
RS HraICe

cléarance

it

el

ard

apnd

gl

All ather documents of an incidental o the
artangements made by the Defendant with
the Third Partyfles) concerning the leaving
of the chattels, which aré the subfect of this

grcteeam: o

A elear copy of the sard favoice;

Ail application for cléarance;

All supporting documenty;

Details af payvement g recelpy,

The documenis af aned tncidental 1o the fncome Tax
Clearance Certificate given by Fifi Revenue & Customs
Authority to the defendant dated 29 February 2014
concerning the reépatriation of funds, including but mor
fimiredd fey!
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i, An inventary of the equipment the suibject of
the clearance!
Y All other docuaments af an incidental to the

taxation cléarance concerning sale of the
chantels, which are. the subject of this
actan, amd

Vi, 4 clear copy of the sald Clearance
Certificute,

d)  Sich further other document which the defendani has
Jalled to discover in accordance with the defendarnt s
obligation fo make discovery under Qrder 24 Rules | &
I

3}  THAT the defendant do pay the costy of the plainiiffs on an
indemunity basis, fo be agreed or assessed
4} And any other orvder thar this Henowrable Conrt may deem fit avd
equitable.
The said-application is made under Order 24 rules 3 and 7 of the High Coun Rules and is
supported by following athidavits: _
i Afficlavit in support by Natasha Privanka Kumar sworn on 19 July

IJ!

24 7 and filed on 20 July 2017

Stpplemeniary affidavir by Privanka Kumar sworn on 15 Aigst
200 Tand filed an 16 August 2017

2. The said application is opposed and the defendant fled an affidavit by Kevin Zaem Skiba'
sworn on 28 August 2017,

3.  According to the plaintiffs, the defendant filed a counterclarm on 28 May 2013 referring to
“chattels lease™ by way of explanation 45 10 what had oceurred to some of the equipment
removed from the plaintiff™s possession.

The defendant has not discovered the “chattels lease™ in their list of documernts filed on 4

Mav 201 5.

On 11 July 2017 the plaintiffs” solicitors wrote to Howards Solicitors vis email. On 18
Jaly 2017 the plaintifis" solicitors again wrote 1o Howards Solicitors via email. Later on 19
July 2017 the plaintiffs” solicitors wrote to Howards Solicitors.

The ]:ilE:ljl'J’[_iﬂ'E have not received any comespondence from the defendant for proper
discovery and full disclosure of document as sought in the summons.

The plaintiffs’ solicitors receivied a letier from Howards Solicitors on 11 Augast 2017 after
the metion was: filed, invitng the plamtiffs’ solicitors 1o withdraw the application. They

i|Page
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siate the affidavit in support 1s deceptive as they had responded o the plaintff’s soliciior
on 20 and 24 July 2017 informing them they will not disclose the documents as they are
confidential in nature hence complying with Order 24 rule 1.

Via their email of 24 Tuly 2017 the defendant’s Counsed informed they have in possession
of defendant’s Lease Agreement and will only disclose if the Court orders on the plaintifis
application:

If they are to disclose with any application for further discovery it will be on "3 without
prejudice” basis with plaintiff not tendering the lease agréement as evidence,

4.  In their opposition the defendant states that their statement of defence and counterclaim
does not make any reference at all to a “chattels lease™ as claimed by the plainifs,

There is no need for the defendant o inciude the claimed “chattels lease™ in the
defendant’s list of documents as it -has not been pleaded: or forms part of the defendant’s:
defenee or counterclaim,

The requested “chaitels lease™ is commercial in confidence, Due to ity expressed position
the defendant cannot release the document to the plainuff before filing its response,

The other documents identified and sought by the plaintiffs are documents incidenial 10 the
“chattel lease”™ and can only be disclosed 1f ordered to doso

5  Via their suppléementary affidavit filed on 22 January 2009, the defendimt’s counsel
confirms disclosing the Deed of Lease {chatiel lease) made on 2 February 2014 between
Wilson Investment Management Limited and Green Gold Post & Pole Limited.

Summary of the plaintiffs claim
6.  The plaintiffs$’ claim relates 10 a sale and purchase agreement entered between first
plaintiff and defendant on 3 Apnl, 2013.

The defendant was the vendor who agreed to sell to first plaintiff plant and machinery
described in the schedule of properties attached for the sum of FID3250,000 free of all
mortgages, charges and encumbrances,

The first plaintiff paid a sum of $25000 o the defendant as deposit under the sale and
purchase agreement.

Another $25,000 was to be paid by the first plaintiff upon obtaining grant of Foreign
Investment registration certificate and approval,

A halance of S200.000 was to be paid over a period of 12 months from date of receipt of
such certificate with interest pavable ut the rate of 10% pér annum,
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Az per the agreement the defendant pave the first plantifl possession of the said plant and
machinery which were situsted on propeny on CT 23022 being Lot 1 on DP No. 5631
known as “Tovatova”

Under the said agreement the frst plaintiff bad the right 1o assign all its rights and interest
to its nominee/assignee: Hence the plaintiff assipned all its rights and interest under the
greement 1 the second plantifT Flinn Sawmalls Limidted.

The second plaintiff duly obtained the Foreign Investment Registration Certificates. The
defendant was notified of thisand was invited o provide details of the bank-account to
which 525,000 was-to be paid mto,

It is alleged the defendamt breached the agreement by purportediv terminating the
agreement and giving a cancellation notice to the first plaintiff.

It 35 claumed the defendant purportedly sold and/or parted with the possession of the plants
ared machinery 1o third parties.

The defendant mislead and informed the plamntiffs that part of the plants and machingres
were received from the property not for sale but were leased oot to the third party on shon
term lease and the items were recallable when the plaintiffs had obtmned the Foreign
Investments Rewistration Certificate and were in & position to comply with the condition of
the agréemen.

Defence and counterclaim by the defendant

7.  According to the defendant, the first plantiff-and defendant had previously entered into.an
earlier sale and purchase agreement dated 4 December 2012 for the plant and machinery
on terms as per the sgreement. It also admits that on or about 3 April 2013 the first
plaintiff and defendamt entered into a subsequent sale and purchasé agreement. It alleges
the plaintifl failed to perform ity obligation arder this first ggreement,

The defendant admits the first plaintiff had paid 1o it $25.000 as deposit payable upon
execution of the agreement, The first plaintff was o pay snother $25,000 upon obaining
the grani of Foreign Investment Registration Certificate:und $200,000 was to be paid over
a period of 12 months from déte of receipt of Forelgn Investmient Registration Certificate.

I'be defendant had given possession of the plant and machinery which were situated on CT
No. 23022 Lot | on DP No. 5631 known as Tovatova, 1o the first plaintff,

According to the defendant, the plantiffs fwled 10 take proper care of the plant and
machinery.

The first plaintiff vould not assign its rights and interests (o the second plaintiff as the first
plaintiff’ was de-registered from the Australian Securities and Investmenis Commussion
register of compames at the time the assignment took place: Hence the defendant disputes
the validity-of the agreement being assigned to second ptamntifl

BFlRage
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The second plamntiff only advised then of the Foretgn Investment Registration Certificate
after the defendant had validly cancefled the agreement. And since the ngreement was
invalidly assigned to the second plaintiff. it did not complete obligation of the first
plaintiff.

The defendant claims to bave validly cancelled the agreement on 3 April 2014 under the
terms of the agreement, A cancellation notice was sérved on the first plaintiff. Hence the
defendant was entitled o deal with the plant and machinery in any manner as the
agreement was validly cancelled,

By way of counterclaim, the defendant claim for monies due and owing under the first
agrecment as this was not cancelled by the parties and remained in force.

8. Order 24 mle 1(1) of the High Court Rules stuteés that onee pleading is closéd in sction
begun by Writ, there shall be diseovery by parties to the action of the documents which are
or have been in their possession. custody or power relating to matters in question in the
aclion.

9. Sub-rule 2 reads:
“Nothing in this order shall be taken as preveniing the parties 1o an
aciion ggrecing fo dispense with or ltmil the discovery of documents
which they would otherwise be required to make to gach other”

10, Order 24 rule 3 reads:

3-fhySubject to the provisions of this rule and of rules 4 and 8, the Court
may ehwdder any party fo oo cause or matter (whether hegun by writ,
eriginating sumpons or otherwise) to moke and serve an amy other
party a st of the doctiments which are or have been in Ky
possession, custody or power refating to any marter in giestion in
the ceause or matter, and may af the same tme or subsequenily also
order him to make and file an affidavit verifving such a st and to
serve a copy thereof omthe other party

24 Wheve a party whiv i reguived by rdé 2 1o make discavery of
documents fails 1o comply with any provision of that rule the
Court, on the application of any party To whom the discovery wis
required to be made. may make an order agoinyt the  first-
menttoned party wnder paragraph (1) of this rufe or, ax the case
may be, may arder him (o micke and file an affidavit verifving the
fist af documents he i requiréd to make under rule 2 and (o serve a

copy thereof on the applicant

(31 An oeder wnder this rule may be limited to such documents or
clusses of dq':ummr.r enly, or fo such only of the matiers in guestion
in the cattse ar matrer, s mey be specified in the order
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11, Party must disclose and the court is said 10 have powers to order the party to do so (rule 3
{ 1)) the following classes-of documents:
. Decuments that are or ave been in hiy possession:
b.  Documents that are or have been in his custody,
e.  Documenis that are or have beer in hiy power — this: imcludes
documents thar are not in his possession or custody bul he has a
right to obiain from the person wha has them
[Explanatory notes to Order 24 rule 2 on paragraph 24/2/13 a1 page 437 of Supreme Court
Practice 1993 volume 1].

12. The words “reloting to any matter in guestion between them™ 15 said 10 refer to the
questions in the action rather than the sulyect-matter ofan action.

It abso said discovery is not limited w documents which would be admissible in evidence.
{Compagnie Financiered du Pacifique v. Peruvian Guano Coo [1882] 11 QB 55 per
Esher M.R. pp 62, 63; nor to those which would prove or disprove any matler in question;
any document which, it is reasonable 1o suppose,  contains information which may enable
the party (applying for discovery) either to advance s own easé or 1o damage that of his
adversary, if it is 4 document which may fairly lend him to-a train of inguiry which may
have either of these two consequences™ must be disclosed. Any documents shedding light
on the amount of the damages claimed must be disclosed.

[ paragraph 24/2/15 of the Supreme Court Practice 1993 Volume | at pages 437 - 438].

13. ‘Order 24 rule 7 reads:

7.-(1) Subjeet to rufe & the Cowrt may at any time, on the applicatton of
any party fo a canuse or matter, make an order requiring any other
party to make an affidavic siating whether any document specified
ar described in the application or any dass of document so
specified or described i) or hay atapy tme been, inhis possession,
cusiody or power; and if mer than in his possession, custody or
povier, when he parted with it and what hay become of it.

(21 An order may be made ggainst a party under this rule not
withstanding that he may already have made or been requived to
mike a list of documents or affidavit wnder rale 2 ar ride 3.

i3 An application for an order wader this rule must be supported by
an
affidavit stating the belief of the depanent that the party from whom
discovery Iy sought uniler thiy rule has, or at some time had, in his
passession, custody ar power the document, or class of docament,
specified or described in the application and that i relates o one
or more of the matters in guestion in the cause or matter,

14. Under Order 24 rule 8, discovery is-ordered il the eourt 15 satisfied it is necessary for fair

disposal of the cause or matter or for saving costs, gither wise 1t may dismiss or adjourn
the application and refuse to make such order,

Pl Page



Suva High Court Civil File HBC 185 of 1

15, The Supreme. Court Practice conumentary to Order 24 rule- 7 states that subject o two
qualifications the affidavit verifving list of document is held 1o be conclusive.

First qualification is that a party is entitled to apply for a further and better list. where it
appears.on the face of the list already served or on the face of disclosed documents or o
an admission that in all probability the party has or has had other rélevant documents
bevond those disclosed,

The second qualification is that under the present rule an application may be made for an
atfidavit as to specific documents or classes of documerits. This must be supported by an
alfidavit stating that In the belief of the deponent the other party has or has had certain
docutnents which relate to a matter in question, But this is not sufficient unless 4 primi
facie case & made out for (a} possession, custody or power and (b) relevance of the
specified documents (Astra National Productions Ltd, v. Nea Art Production Ltd.[1928]
W 21 8).

Determination
I6:  In their notice of motion the plaintiffs asks for discovery and diselosure of “chatels loase
réferred o in the statement of défence and cownter claim,

However, when one peruses the statement of deferice aid coimterelalim there is no mention
of the “chattels lease™

In paragraph 3 of the affidavit in support the deponent states “thar the. Defendant filed o
Caunterclaim on 28 May, 2005 referring fo i "t “harrels Lease " e way of explanation as
to what had occurred to some of the eguipment, which ix the subject of these proceedings
removed from possession of the Plainiffy, '

Upon perusal of the statement of defence and counterclaim | find there is no mention by
the defendant as to what happened to the chattels,

17.  In their application. and affidavit in support the plaintiffs bave not specifically shown the
relevance of the “chattel lease”,

18.  However when one peruses the minutes of the pre-trial conferente filed on 25 June 2017
on paragraph 1.24 1t is agreed that:
That the defendant alleges thar the defendant did dedl with the
chattels by & deéd of lease with a third pariy in ar abowt February
2014

Further on paragraph 1.26 i is ageeed:
“That the defendant in the defendant 's dealings with the third party
allegedly retaimed tiile and the right to require delivery if the chattels o
it by the third party in order to ensure that the chatiels are-available on
seitlement under the second agreeiment”
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19. lalse find that the documents sought oul by the plaintiffs will assist court in making a
finding how the defendant compensated for its loss due to non-performance of first
agreement.

20, Hence I find there should be-an erder made for discovery: of documents identified in
paragraph 2 (a} (i) — (vii}-and (b) (i)Y — (vini) of the prayer,

21.  The plaintifi has failed to prove why document in prayer 2 (c) are necessary, 1 do not find
it is necessary for disposing fairly of the matter or for saving costs. Hence [ refuse to make
orders for disclosure of the same,

Final Orders _

22, Accordingly, the defendant shall within 14 days from date of delivery of this ruing file a
supplementary affidavit verifying list of documens stating whether any document specified
~anid described in paragraphs 2 (a) (i) — (viipand (b) (1) - (viin) [see list below] is or has-at:
any time been in its possession, eustody or power and if not in its. possession, custody, or
power, when it parted with it and what has become of it

ap  The " Chattely Lease” document mentioned and
referred tin in the defendant s defence and counterclain
and all documents_relating thereto, including but ot

limiged to;
i. An trvepiory of equipment feased)
it Diociments - concerning  collection  amd

delivery of the eguipmient leased:;
i, Documents . cvidencing  payments  and

receipts,

. Documénty  evidenging  stamping  and
FEEIStration,

¥, Documenry  evidencine  insurance — and
T ERICE,

Wil Documenty  doncerping  clegronce  and
peyment of duties,

Vil ANl other documents of an incidental o the

areaneements made by the. Defondant with
the Third Partviies) concerning the feasing
af the chutiels, which are the subject of this
aiion;

b The documents of and incidenral 1o the Sale and
Purchase. of Agreement of cquipmeni belween the
defendant and GG Poxt & Polé Limited mentioned
and referred 1ot Inveige dated 24 January 2014,
fneluding bur not Himitéd 1o,

i Aninventory of équipment sold;

QlPage
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if. Documents  concerning  collection  and
delivery of the eqidpment sold:

i, Documents  evidencing  payments —and
FeCeipes;

. Decuments  evidencing  stamping  and
regisraion;

v Documents  evidencing  inswrance  avd
méinlenance,

Vil Documenty  concerning  clearance  and

_ Byt of ditiey,

Wil All other documents of an incidesital 1o he

darrargements made by the Befesdunt with
the Third Partyties) concerning the leasing.
af the chattels, which are the subject of this
action and

Viii, A elear copy of the said Invaice;

23.  After service of the list/affidavit as ordered above, the defendant 1o allow the plaintiffs
andfor counssl to inspect the docurient referred 1o in the fist and to take copies thereaf
under Order 24 rule 9,

24, Parties to thereafter (if' required) to reconvene another pre-trial confercnce and file an
amended minutes hefore the next call date

'Flndh_an;._ ]lal [Ms]
Actimg Master
Al Suva.




