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B INTERLOCUTORY RULING
[striking it action for want for prosecution pursiant to Order 25 rule 9 High Court Rules]

INTRODLUCTION

L. ltisthe Defendants summons dated 27 February 2018 seeking orders to strike out and or
dismiss the claim for want for prosecution as no steps have been taken by the Plamtiff in
the cause for over six months.

They further sesk orders that the sum of $343,900 paid ito the court as securty for the
release of the vessel ‘Zhong Yang 19 1= returned to the Defendants by way of pavment of
the full sum into the Trust Account of Jamnadas & Associates.

Said application is made under Order 25 rule 9 of the High Court Rules.

2. Despite service, the Plaintift and or its solicitors have failed to appear and contest the
apphication.
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BACKGROUND

3. Viaa Writ of Summons dated 05 August 2014, the Plaintift claimed a sum of $263.974.41
being sum due and owing for supply of motor vessels spare parts from the year 2012 1o
2013 at the request of the First Defendant.

A statement of claim was Tater filed on 27 Febroary 20135,

4, There were other applications: made for arrest of wessel Zhong Yang 19 and the
Defendant's being restrained from removing the vessel from the jurisdiction.

Orders were subsequently made on these applications,

5. On 18 August 2014, an Acknowledgment of Service was filed by the 1" and 2" Defendant,

6. Later on 26 September 2014, on an application by the Defendants. orders were made for
the Defendants w deposit $343,900 as security deposit for the release of the vessel Zhong
Yang |%and the dissclution of the injunchion against the vessel.

7.  The Defendants filed their statement of defence and counterclaim/sétoff on 13 March 2015,

8. Areply to statement ol defence and defence to counter clam was filed on 30 March 2015

9.  On orabout 28 April 2015 a Summens for Direcons was filed and was first called on 28
May 2015 when orders were granted, Mattér was adjourned to 25 June 2015 to check on
compliance.

10. The Plaintiff filed its Affidavit verifying list of documents on 03 A.ug}.lsi 2015,

i1. Om20 ﬁLu_g'ﬂm 2015 the Plaintiff's counsel informed the Court that there was some error in
the list so filed. They were granted further time 10 filé an amended list. One was niot filed
until 19 February 2016;

The Defendants thereafter were given time to file and serve their list,

12, Court records show that since 09 May 2016, the PlaintifT and or its Counse] have failed to
appear in Court. No reason was provided for their non-appearance.

13, Un 19 September 2016 the matter was taken off the Count’s List. Reasons stated was that
the Plaintiff has failed w0 appear in Court and an’ appropriate application may have to be
filed to bring the matter 1o conclusion.

14. On I3 October 2017, the Defendants filed the said application for striking out for want for
prosecution,

LAW

15. Order 25 Rule 9 of the High Court reads:



i) If no step has been taken tn ary cause or matier for Six
months ther any party on application.or the Court of ity
own motion may list the cause or marter for the pariies
fo show cause why i should not be sirvck ot for want of
prosecution or as an abuse of the process of the Court,

2] Upon hearing the application the Cowri may efther
dismisy the causelor] matter on such terms s may be
Jjust or deal with the application ay f it weré a summons
Sor directions.

16, In the case of Gaffar Ahmed & Others v. Ligairi & Others a Suva High Court Civil
Action HBC 100 of 2003, Winter ] dealt with an application by the 3" and 6" Defendants
for an order that the Plaintiff"s statement of claim be struck oot on the grounds that i1 i3 an
abuse of process of the courl.

In paragraph 8 to 14 he described what the law is when dealing such application;

(8] The rule of low réquires the existence of courty for the
determination of disputes and that Hiigants have a right to use the
court for this purpoye. Courts must also, howiver, be alert 1o their
processes being wsed fnog way thal results In an appression or
imfustice thor would bring the administration of justice o
disrepite. Thix is because "the courts authority possessed neither
by the purse or the sword ultimately rests on some sustained public
confidence in its moral sanction” (Justice Felix. Frankfurier
in Baker v Carr, 369 U8 [86267 [1962]).

9] Inexercising this furisdiction the court is then protecting its ability
ter function as a court of law in the case hefore it a¥ much as in the
Juture (cf Reid v NZ Trotiing Conference [T984] | NELR-8 af page
9 per Richardvon.J).

[10]  While there is a egution to he exercised when the courl considery
strike owut applications and the furisdiction showld be sparingly
exercised only tn exceptional circumstances there comes ¢ poini in
rime when it should e exercived and in those plain and obvicis
caves Hhe court showld net hesitate 1o xirike out for an abise af
PrOCEss. _

[} Deliberate and inexcusable non-complionee with a predmprar
cour! order can be justification for striking ol procecding
(o Birkeit v James [1978] AC 297, although dealing with dismissal
[for want of progecution the principles are relevant),

[12] This disabeédience to preempiovy arders may be treated as indicative
of contumelions conduct of Tolley v Morris [1979] | WLR 392,
fiil3 per Diplock LJJ,

[13] The basiy of the principle establishes that orders of the cowrt must
be obeved and a litigant who deliberately and witheut proper
excuse disobeyy such orders cannol be alfowed o proceed with hiy
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claim. Accordingly, while courty exist for the determination of
disputes and lirtgants have a right to use the courts for that purpose
those rights are nat absolwe as they caste on the litigan the
respansibility of diligently pursuing. his clatm and obeying the
Caurt's grders,

[l4] Ax observed by my brother JSustice Coventry in NBF  Asset
Management Bank v Adi Sainimili Fuivanuavon, Civil Action No,
174 af 2000:

"There has been a sea change (n the approach o delay
in maxit if not all common law jurisdictions, Further, a
mew and important factor has emered the egquation
Thet fercior is the use of the court's Hme and resiurces

The more fime that is spemt wpon actions which are
pursued sporadically, the less Hme and resources there
are for genuine litiganis who pursue their cases with
reasonable difigence and expedition, and want their
cases  heard within o reasonable  lLime,

Courts pow expect plairtifls, at the time af iSsue of
pracess, fo be ready and willing o pursue their actions
with reasonabie diligence and expedition. There will, in
wrsial - circumstarces, be exceptions. The days of
commencing ar action, taking a few steps and then
feaving it in abevance for years are gane. If there are:
wemuine  seftlement folks in train o matiers are
extremely complicated then time will of course he
given. However, the courty cannot now contemplate ihe
circumsianee where a plaintifi commences an’ getion,

takes a few sieps and then lets it sleep for months or
years. Only to take a few more steps and then lei i go
to sleep again

The general public would be  swrprised  and
wnderstandably incredulows §f it were widely fnown
that cases can be commenced, then lefi te lie for vears
el still be-able to be purswed, wnless it would be shown
I was mot possible fo have a fair frial or there way
serious préjudice o the defendan.

DETERMINATION .
17. The progress of the Claim has been lamentably slow. The Defendants-have breached the
time for filing of their affidavit verifving list of documents,

They claim that the amended list so filed by the Plaintiff is deféctive, However the Court
record has no mention of this. Neither did they move the Court 1o have the PlaintifTs fist
struck out.



19.

20.

The PlaintGff on their part have also failed o take any further action after filing their list of
documents,

In addition there has been no appearances by the Plaintff or it's Counsel since 19 May
2016 and no reason has-been provided for their non —appearance.

Neither have they filed any affidavit to show cause why the claim should not be struck out.

[n its submission the Counsel secks that the Court tiakes judicial notice that the Counsel for
the Plaintifl’ was unable t0 and had restriction in practicing from 01 March 2016 till 02
October 2017,

However the onus was on the Counsel to inform his elient of the status of his practicing
certificate and the client to decide what further action they wished to take. The Counsel
having restriction in practicing till 02 O¢tober 2017 did not pérmit the Plaintiff not to
attend Court and leave the matter in abeyance for a vear after taken off the Court’s Course
list.

The Defendants have thereafter made 04 appearances before the matter was taken off the
list. It ¢laims that it has been prejudice by asking o pay the security of $343.900. This isa
stgnificant amount of money and has affected the Defendants” business.

They-also claim that witnesses crucial 1o the case have left the company-and the company's
attempt to locate them has been futile.

It is their submission that in the interest of justice no further time should be wasted.
Plaintiff’s by not taking any further action in last one and half vears prior to filing T the
application shows they are not interested in prosccuting with the matter any further.

21.  There is blatant disobedience of the Court's order since 19 May 2016,

22, | find that there has been inordinate and inexcusable delay by both the parties,

23. 1 Hnd that having regard to all of the matters discussed above, bafance of justice favours in
dismissing the action. Furthermore it is in public interest that the Court does not permit the
matter which the parties have left inabevance to take up the valuable and important time of
the Court and delay access to Court for other parties who act promptly in pursuing their
claims.

FINAL ORDER

24.  That this action on its entirety will be dismassed for want for prosecution pursuant o Order
25 rule 9 of the High Count Rules.

25. (iven the circumstance of the ¢ase parties are 1 bear own costs,
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26. The security deposit in sum of $343,900 so paid by the Defendants on 29 Seplember 2014
shall be released 1o the Defendant forthwith by way of payment of the full sum into thie
Trust Account of Jamnadas & Associates.

Vandhanad 4l [Ms]
Acting Muaster

At Suva,




