IN THE HEGH COURT OF FLJI

AT SUVA
CIVIL JURISDICTION
CIVIL ACTION NOc: HBE 34 of 2019
BETWEEN $ HOME FINANCE COMPANY LIMITEDR
PLAINTIFF
AND - ANAND KUMAR
DEFENDANT
0N
PLAINTIFF t Ms. N Chisi |R. Pate] Luwveri]
DEFENDANT : Mr. K Singh [K'S Law|
JUIMGMENT OF - Acting Master My Vandhans Lal
BELIVERED ON : 17 June 2019
JUDGMENT

|Removel OF Cavest ]

1.  Home Finance Company Limited makes this application by onginating summons dated |
Febriary 2019 and ffed on 4 February 2019 for orders that:

i That the Défendomt SHOW CAUSE why Covear Number 833793
lodped against Certifivare of Title Noo 29212 by the Defendant
should nat be removed tmmediately;

b, That Cavear Number 8357935 reépivtered against Certificae af Title
No, 29212 be rémovied forthwinh,

c.  The Registrar of Titles be directed pursuam 1o section 168 of the
Land Transfer Act 1971 to remove Caveat Na. 835793 and

. That the: Defendyny do pay cosiy of' ks Application on an
indemmnity hayis

2. The land deseribed in CT No, 29212 is registered under the name of Evalyne Rajani Lata
‘Kumar aka Evalyne Rajimi Lata aka Evalyne Kumar
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3. Heme Finance Company Limited has the benefit of first morigage registered on 15
Oetober 2009 and a secomd ranking mortgage reglstered on 30 Seplember 2013,

4. The Defendant’s Caveal was endorsed/registered on the Title on 21 December 2017,

His cavedt claims an estate or interest a5 an equitable owner by vinue of an agreemient
betwean Evalbyme-and him dated (4] Jane:2017.

L

On 19 October 2018 a judgment was entered against Evalyne in favour of Home Finance
Company Limited entitling Home Findnce Company to recover possession of the property
n CT Neo. 29212, Lots ®and 2 on DP Plan No. 1 B8 and 5394 situated at 4 Miles. Nasmu.

6. Home Fmance Company [imited has now secured o purchaser for the property under the
Mortgage and is unable to transier the property due 1o the caveat placed on the Title by the
Defendant.

7. Section |06 of the Land Transfer Act allows following persons to lodge caveat with the
Registrar:

i.  Person claiming ro ke éntitled or o Be beneficially interested in
ary land subject to the pravisions af this Act or amy estaie oF
interest therein, by virtue of any wnregisiered agreement or other
irstrument or Iransmission, or of an) frst express or implied, or
atherwise howsoiver, or

b Person transferring any land sibject 1o the provision of thiy Act, oF
any estate or interest thorein o any ather person tobe held intrus

8. Section 109(2) of the Act provides:

“dnry such applicant or vegivtered praprietor, or gy other person having
any registered estate or Intéres! in the exiale or fmerest protected by the
caveat, may by swmmons, call upen the cavearor o attend before the
court o show canse why a caveat should not be removed. and the court
on proof of service of the sumpions on the caveator or upon the person
on whose behalf the caveat hay been Indged and upon such evidence dy
the Court may require, may make such order in the premises, éither ex-
parie or atherwise ay o the cowrt seems fust, and where any guestion of
right or title requires to be determined the proceedings shall be followed
as wearly as may be in conformity with the rufes of cowrt in relation (o
civil couyex”

9.  Under Section 109 (2} the Caveator bears the onus of establishing that there is a serious
duestion to be tned that he or she does have estate or interest in the land claimed and that
the balance of convenience requires the caveat 1o remain,
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10, Till to-date the Defendant has not make any application to any Court of Law seeking
declaration as to an interes! in the land or made a claim for recovery of the contribution
made for payment and development of the land under the agreement.

11, Home Finance Company Limited had registered ity mortpages prior W the interest clsmed
by the Defendant. 1 do not find there is any fraud in the said registration.

1. Furihermore. Home Finince Company Limited has obtained @ court order for immediate
vacan! possession in its favour against Evalyne,

13. Hence | do not find there is any serious question to be tricd and the balance of convenience
favours the removal of caveat,

FINAL ORDERS

14. In the circumstances, orders made due that caveal number 855793 lodged sgainst
certificate of title number 29212 by the Defendant 10 bhe removed forthwith by the
Registrar of Titles. o

15. | further order the Defendant o pay cost of this action sunuparily assessed at 31,000, Said

cost 15 to be paid in 14 days from o-date.
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Vandhana hgf|}1ﬁ[
Acting Master
Al Suva
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