IN THE HIGH COURT OF FLII
AT SUVA
CIVIL JURISDICTION

Civil Action Noo HBC 146 of 2004

BETWEEN : NATADOLA BAY RESORT LIMITED
PLAINTIFF
AND ] DBI DESIGN PTY LIMITED
DEFENDANT
AND ] BURCHILL VDM PTY LIMITED
THIRD PARTY
AND : ENGINEERED DESIGNS LIMITED

FOURTH PARTY

FLAINTIFF f Mr D-Sharma [R Patel Liwvers]
DEFENDANT ¥ WMr F HantfFwith Mr C Yee [HondfT Tuitogza|
THIRD PARTY : Br P Kmight {Cromptons]

FOURTH PARTY ; Mr E Kamar | Parshotam Lawyers|
RULING OF I Acting Master Me Vandhanw Lal
DELIVERED ON % 20 Julv 2019

INTERLOCUTORY RULING

| Application for Dismissal Pursian t Order 253 rule: %)

Application
1. On or about 27 Aprl 2016, my Predecessor had taken the matter off the cause list with
liberty for parties to file any-apprepriale sctions.

At this juncture the parties were said to be at discovery stage,

The Plaintitf™s counsel had ‘sought three {3) months for discovery due to the volume of
documents involved.

It was the counse] for the Defendant whe had sugpested to the Court that the matter should
be taken off the cause st and counsel for the Third Party had subminted they will make
appropriate applicabion.
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Counsel for the Fourth Party had informed the court that this 4s an old case,

2, Thereafter no application was made 1o the court until the Plaintfl™s current Solicitors filed
a notice of change of Solicttors on 01 November 2016.

Thereafter they filed notice of intention to proceed on 19 December 2016 and 25 May
27,

3. The coungel for the Fourth Party on 10 July 2018 movid the Court by filing a summons
secking orders that
. The Third Party s claim against the Fourth Party be struck out:

b The Fourth Party s cost be paid by the Thivd Parti on an indemnity
Baaxiy

Said application was made pursuant to Order 25 rule 9:of the High Court Rules and on the
grounds that the Third Party has failed 10 progress its elaim in the proceedings for two
Vears

4. Following the said application. the Defendant on 10 August 2018 filed its sammions 1o
-strike out. This was also filed pursuant 1o Order 25 rule 9 of the High Court Rules.

i

Following affidavits were filed by the Defendant and the Plaintiff: -
i Affdavit in Support by Vakicangvamie Rokodreu sworn and filed
arr 10 Auigest 201 8;

i, Affidavit  {n Response by Shandive Goundar sworn on 1
Seprember 2018 and filed on 12 Séptember 2018,

fif. Affidavit in rexponse by Vikicanavanue Rokodret sworn on 18
(deteber 2008 and filed on 23 Ocrober 2018

6. Un the hearing date of the application. the Fourth Party informed the Courd it will await the
outcome of the Court’s ruling on the Defendant’s application before it intended 1o proceed
with its-application,

History of the File

7. The Plaintiff's claim is for damages for bréach of the Defendant’s contractual obligation
under a wrilten consultancy agreement dated 20 December 2004 and for negligence and
breach of duty by the Defendam whilst engaged 10 act as 4 consultant and for the
negligence of its sub-contractors-emploved by the Defendant and for which the Defendant
assumed responsibility.

A siatemeént of clajim was filed on 18 Junie 20009,

8 Anacknowledgment of service was filed by the Defendant’s then counsel on 2 July 2009
with a statement of defence and counter claim filed on 21 July 2009
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Reply to defence and defence to counter claim was filed on 9 November 2009 following
by o summons for direction filed on 23 February 2010

On the call over date the summons for direction was adjourned 1o allow the Plainutt w
seek further particulars,

Orders were latér made on the summons on 6 May 2010,

The: Defendant i the interim made an application for transfer of the maner 10 Lamoka:
High Court, Said application was listed for heanng-on I8 June 2010,

On or about the 26 August 2010, the Delendant's counsel filed s summons for further and
better parliculars-and production-of documents.

Said application was listed for call on | November 2010 and thereafter listed for hearing
on 18 February 2011, Since the documents requested was supplied the application was
withdrawn by consent.

The matter was-adjourned thereafter for review of the compliance orders made on the
summons lor direetions,

The Plaintiffs filed its affidavit verifving list of decuments on 01 June 2011,

On | September 2011, the then Master of the High Court Mr Amaratunga (a5 he was then)
made orders that the Defendant files and serves its affidavit verifying list of document in
21 days. If not done the detence should be struck off.

No returmnable date was assigned with orders that matter shall take its normal course.

The Defendant’s on 22 September 2011 filed with the Regisiry its application for leave to
issue and serve third parly notice sgaeinst Burchill VDM Pry Limited. An order in terms
was granied on 14 Cetober 2010 1.

Further orders were for the mattér to take its normal course.

The third party notice was filed on 21 Oetober 2011 and the third party. scknowledge
service on 04 November 2011,

A summons for third party direction was filed on 01 December 2011, An order was:
granted on 19 January 2012 with matter to 1ake 118 normal course,

The Defendant’s statement of claim against the Third Party was filed on 23 January 2012
and defence by the Third Party on 21 February 2612

Defendant”s reply to the Third Party’s defence was filed on (5 March 2012

The Third Party s affidavit verifving list of document was filed on 29 June 2012,

I|Fape
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20, ©On 04 July 2012 the Third Party filed it summons for leave to issue a fourth party notice.
An order in terms was granted on 26 July 2012,

21, A fourth party notice was filed on 01 Avgust 2012 @nd service acknowledged by the
Fourth Party on 14 November 2012,

22. A summons for fourh party direction was fited on 26 November 2012 and an order
granted ¢m 13 February 2013 with further order for matter to take its normal course.

23.  The Fourth Party filed s statement of defence on 06 March 2013,

24. Thereafler no action was laken by any of the parties until the Court on its own caused an
Order 25 rule @ Notice to be issued dated an or shout 24 February 2015, This was firsl
called o 03 March 2015,

25, The Plainiiff on 27 February 20135 filed its notice of intention to proceed.

26. On 3 March 2015, Master Bull made ordérs for the Fourth F‘;u‘t}- to file its affidavit
verifying list of document and matter was adjourned 10 18 March 2015 for further
direction,

27. ©On 18 March 2015 the matter was adjourned 1o 01 April 2015 for the Fourth Party's
application for security for cost o be processed and served.

28. The Fourth Pany filed its affidavit veri fying list of document on 31 March 2015,

29.  The application Tor security for cost was not heard until 25 February 2016 and ruling was
delivered on 14 April 2016,

Thereafter om 27 Apnl 2016, the matter was taken off the causé list d outlined earlier in
paragraph one.

Grounds for the Application and Oppaosition.

30, According to the Defendant, the proceeding has nol progressed sincé 15 September 2011
The Plaimiff 15 said to have failed 1o take any steps o prosécute its claim for more than 7
yeurs,

The delay is inordinate and inexcusable,
Since 27 April 2016 the Plaintiff has not-sought to Kave the matter reinstited,

The PlaintifT has demonstrated lack of interest andfor inability to pursue the claim withany
lorm of reasonable diligence.

The Diefendant is-said to havie been prejudiced by the delay as it has for some fiine (9)
years had the burden of defending the proceedings indefinitely not knowing when the
miatter wiil be progressed (if at all) and brought to trial.
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It will be diffi cult 1o conduct a trial for following reasons.
a)  The Convuliant Agréement to which the proceedings relate wasy
entered into some 14 years dgo|

b}  The matter complained aboul in the progeedings ocourred in or
about 2006 (some 12 years ago),

)  Several kéy personnel are no longer in the cemploy of 1he
Deétericlant,

d)  The Directors of the Defindants involved in the  subject
develupment heve singe retired,

el I iy wmreasongble o oespect withesses 1 remember the mutters
atleged given the passing af time.

31.  According to the Plaintiff, on or about 04 October 2016 a lefter was sent by Barry Nilson
discussing a way forward for the parties 1o seftle the matter,

The Plaintiff then received an email from Wotton Keamney relating to possible settlement
talks between the parties.

According to the Plaintiff, all the parties should have put forward all the relevant papers
for the others to consider and mip o timetable for sentlement talks:

The Plaintiff claims 1o be dealing with some 3500 documents and had instructed ifs new
solicitors on 01 November 2016, Due 1o the volume of the documents it took the solicitor's
time to review the claim;

The Plamtiff's list of documenis contains 256 docoments whilst the Pefendants have
disclosed 2605 documents.

These documenis are-technical and experts™ advice had 1o be sought.

As the parties were desirous to settle the matier, the Plamnnff did not move the case but
filed notices of its intention to proceed.

The patties were'in disuuﬁsiu_n wilh & view 1o settlemetit 45 late as 2017,

‘Sinee 15 September 2011, the Defendant joined the Third Party who joined a Fourth Party
and the proceedings had revelved around those applications until 24 April 2016,

The Plaintiff is still interested in pursuing the claim. They would prefer the matter o be
mediated or settled without the néed for further litigation.

The Defendant is said to be acting in bad faith and has not disclosed the full facts,

5 | PRE=
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I'he Defendants has not pursued 1s counter claim.

Since now the Defendant has no intention to settle the matter, the Plaintiff intends to
proceed with trial as only the pre-trial conference is 1€l between the parties,

Parties have done discovery

As to the reasons for prejudice o Defendant, the PlaintifT states: _
a)  The agreement remainy the same and the works
designeed hy the Deferndant was to stand for decodes,

b The maiters complained of were made fn 2009 and the
Defendant had time 1o gather all necessary information
to deferd the aotion,

¢} The Defendant do not siate owt who are no longér in
the employ of the Defendant;

d})  The matier iy largefy baséd on documents created
héfore 2009

The matter should proceed for trial as millions of dollars of Fijian taxpaver’s funds is
involved, There is meritorious elaim. A report by Sinclair Knight Myers dated 02 May
2007 sets out the basis of the Plaintif™s claim.

Law
32.  Order 25 rule 9 of the High Cournt Rules provides:

i. {f nu step has been taken inany caise or matter for siv months then
aity perty an application ar the court of its awn motion may list the
catse oF matter for the parties fo show cansé why it showld net be
Struck out for want jor prosecution or as an abuse of procesy of the
£onrt

ik, Lipon fiearing the applications the court may elther dismiss the.
chise or matfer on such ferms ax may be fust or deal with the
application as if it were o summons for direction "

33, There are various local case authorities that have set out the principles upan which the
court 1§ allowed to strike out the action under Order 25 rule 9 — Anita Subamma and
Edward Henry Thompson v. The Fantasy Company Fiji Limited & Others a Lautoks
High Court Civil Action No, HBC 111 of 2003; Nilesh Chand v. Yankesh Naidu &
Others a Labasa High Court Civil Action No. HBC 08 of 2002 delivered on 7 June
2007; Trade Air Engineering (West) Limited & Others v, Taga & Others a Fiji Court
of Appeal Civil Appeal No. ABU 0062 of 2006 delivered on 28 February 2007 1o name
i few.

These cases have relied on the principle outlined in Birkett v. James (1987) AC 297

L]
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| 34.  In Brickett {supra} Lord Diplock on page |8 stated the pninciples 1o be:

| “The power shanld be exercised only, -

| i Where the court iy satizfied either that the deéfault has

| been imfentional and contumelions, ¢.g. disobedignce to u

| peremptory ovder af the court or pomdwel amounting 1o
an abuse of the process of the court; or

i, Thar there hay been inordinate and inexcusable defay on

the part of the plaintiff or his lavwver 's and thal the delay

will give rise 1o o substantial risk that it iy not possible 1o

heave a fair trial of the issues in the action or is such as

likely te cause ar to have coused serlons prefudice 1o the

| defendants either ay hetween themselves and the Plaintiff
| or-hetween gach other ar berwedn them and o thivd

perrty,

5. “Although these clrcumstances are ot necessary exclusive and al the end one must alwayy
stand and have regard to the interests of justice,"- Eichelbaum CJ in Lovie ¥. Medical
Assurance Society Limited [1993] 2 NZLR 244 at page 245,

Findings
36. Upon perusing the file and reading the Court™s minutes of 27 April 2016, 1 do not find
there 1o be any peremplory order made which the Plaintiff has failed to abide by,
37, Extractof the Court mimute for 27 April 2016 is reprodoced herewith:
BEFORE MASTER OF X URT: MR, V.. SHARMA
ON WEDNESDAY rﬂggaa DAY APRIL 2016

AT 900 O CLOCK IN THE EN

Plainriff - Mr. Vananalagi on instruction of AK Nevayan
Defendant - Mr, Haniff
Third Party - Mr Peter Knighi
Fourth Party - M5, Lagifevn
Mr. Vananalagi / Seek U3 months
2 Koom full of cases
My, Haniff - [ Take matter off the st
Mr, Kright : I Will make apprapriate application.
M5, Lagifevu ; I Too long old case
Court . I Maner akenoff the fixt.

2 Counsels are ai liberty to file/serve any

7|Fage
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appropriate application

Master V.D. Sharma
27 April 2016,

38. The Plaintiff's Counsel had informed the Court of the volume of documents mvolved in
discovery and the Defendant's Counsel had suggested the matter should be taken off the
cause list.

39, | cannot accept the Defendant’s claim that Plaintift’ has not progressed with the matter
from |8 June 2009 fill to-date.

40, After what transpired m Court on 27 April 2016 41 15 only pradent T accept the evidence of
the Plaintifl thal parties till end of 2017 were desirous to settle the matter;

41.  Parties are said to have completed discovery,

42, Order 34 rufe 2 allows for solicitor of any partics o make:a request 1o 2]l other solicitors to
attend a.conference.

43. There is no evidence shown that any such request was made by the Defendant’s solicitors
if they found the PlaintifT was not progressing with the case, Neither did the Defendant's
saheitors: made any. appheation to the Court under Order 34 rule 2 (3) for an other
requesting parties attend such a conference:

44.  Only conclusion [ can draw from the reading of the Court’s Minute of 27 April 2016 is that
such an application under Order 34 rule 2(3) was warranted for as the Defendant has @
countier elaim against the Plaintiff. The matter was taken off the cavse list due to the
volume of decuments involved.

45. | cannot hold the Plaintiff responsible for the delay and strike out their claim due to the
defay inproceedings.

46, The Defendants have outlined what prejudice they will suffer il matter 15 allowed 10
proceed.

47. However they have failed to state how a 14 vears old agreement will cause prejudice 1o
them. '

| can only agree with the Plaintiff that the document remains the same;

48, The Defendant has only asserted key personnel are no longer in the emplov of the
Defendant.

However they have failed to highlight who they are. There is no evidence to say they are
no longer available to stand trial. [ find that these witnessés can be summoned to court for
trigl 1f no longer in emplovment of the Defendant,

A Papa
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49, The same would apply 1o the Directors;

50. With no evidence to state they cannot be located or have since passed away | do not find
the Defendant is préjudiced.

51 There is no dispute looking at the claim and the defence and counter:claim that mater wall
be largely dependent on documentary ¢vidence,

52, There is no evidence that the documéentary evidenees are lost or cannot be locaed,

33. Despite delay since April 2016, | find the Defendant has failed 10 show prejudice. | also do
not find there 15 an abuse of process,

54. For this reason the application by the Defendant shall fail and is dismissed with cost
summarily assessed at $1.000.

This cost is to be paid to the Plaintiff in 14 days.

55. Following orders are made (o énsure the manter 1o be heard and determined earliest:
L The parties are to tonvene a Pre-Trial Conference in mext 21 days
and file a minire

Vandhana Lal [Ms|
Acting Master
Al Suva,
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