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1. The accused \'vas charged vvith one count ofA.ct y,.:ith lntent to Cause Grievous Hann on 
the follo\ving inlhrmation, 

COUNT ONE 

Statement of Offent:t: 

1\(1 \V1TH INTENT TO CALiSE GRIEVOUS HARM: Contrary to Section 
255(a) oribe Crimes Act of 1009, 

Particular or Offence 

IFERE\H BtL' on the pt day of August lOIS at Moura, L<lu in the Fusrem 
D l'l<i.,> lon, with intent to course grievous hilf£ll to MOSESE IlKOISnVA. 
unlawfully wounded the sa.id tVIOSESF TIKOISUVA by striking hIm with u 
stick. 

2. The accused pleaded not guilt»10 the charge. At the ensuing trial, the Pm.secution presented 

the evide.nce of the complainant and the doctor who produced the medical report of th~ 

complainant. At lhe end of the Prosecution ca.se, the accused was put to his I..it::rencc. Upon 
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his rights being explail1ed. the accus(;d elei.;lcd to give evidence under oath. At the end of 

the Defence cast:'. the Court heard oral suhmissions from both the counsel. Having carefully 

considered the evidence presented al the trial and the rcspectiye submissions, I now 

proceed to pronmmce my judgment as llJlknvs. 

], The Prosecution must prove all thl' clClnents ofthe offence beyond reasonable douht That 

burden never shills to the accused at any stage of Lhe triaL The accused is presumed 

ltmoccnt until he is proven guilt). 

4., The rckvunt parts of Section 155 (a} of the Crimes Act :.10 44 of 2009 \vhi<.:h det1nes the 

offence reads as fillknvs: 

A r.;t"~on commits an indicWbk' oJ1',:m:t: if he e'l' sht. ',Vltlt [menl to mHlm, 
Qblig:uTI; or disable an;. P~N(HJ. or to t.!{) ,ume gricvous harrYI l!1 any pers(m, or 
[() re;,isl Of prevcJH Ill.: lawfu! <lnC:'>I or cktt'ntion of any pcrsol\-

ja,l untawfully ~\OunJf, or does an: grievous harm to any person by any 
m(~aTl"; or 

(b) ...... . 

5. Accordingly. Ihl..' prosecution must provt: that the accused intended to do some grievous 

harm to the complainant and wit11 that intention unJawfuHy \Hmmied the complainant. 

6. The issue of self·defence \\as raised by the Defence in cross-examination as well as by the 

accused in his evidence. That partiwlar defence had ai;!!o been fai::>ed at the caution 

interi/ic\\> 'whose report '\-vas tendered by consent as an agreed document. Once the (l(;cus\.~d 

raises the defence of self-defence as he has done in this l'ast\ the burden is on the 

prosecution to prove beyond reasonable doubt that the accu51!'d wa5 not acting in self .. 

defence, 

7. rhe defence of self-defence is available as a slatutory dcfcn~e in Fiji and is s.et out in 

Section 42 orthe Crim~s Act \vhich states.: 



42(!) ;\ r~rson is IlOt criminally respolbible ihr an oiti:'oce if he or she carries om [he 
cnndud constituting the ntTence ill se!f-{kfcm.::~. 

(2) A person ;::arrics (lUi condue!. in self-delenCe if and ol1l) irhc or she believes tbe conduct 
is necessary: 

(a) to defend himsd r ttl' herself or iUlmher p1.:5011. or 

(b) - (e}_ ... 

and the comlw.:l b 11 reasonable ru;rumse in the dn:;umsianccs as he or she perceives them. 

8, This defence ;,vill exonerate liJ1 accused person in the event that the prosecution fails 10 

establish beyond reasonable doubt ihui tile conduct of the accused \vas not a reasonable 

response to the circumstances as lhey \vcre percei\'ed by the accused. This is the only basis 

upon \\'hkh the use of force in ~·elf·defencc will negate criminal responsibility ftJr an 

OffeJlc·e. Azi:: v Stale [20151 FJeA 91: AAUI !22011 (13 .lllly 2015) 

9. In The State l' Li .hm (unreported CAY 17 of2007; 13 October 20(8) SackviHe J felen-ed 

to the dt:dsiotl of the High Court of Australia in Z<ecevlc v DPP 11987] HCJ\ 26; (l987) 

J 62 CLR 645 at 661 and cfmcludcd that there \VOS n(J il1consistent.:y with the ~tatemcms 

made by the Privy· CoundJ in Palmer v The Queen r 1995] 1 AC 482, SackviHe ] then made 

the Ibllowing observations as to the nature of the test rex self-deftmce at common Ia;;v in 

paragraph 46: 

!i is importttllt to appreciate that tll;: test s.tmed in lecevfc is not ,vhoily 
obje:Cli\iL'. It is the belief of the accllscd based 011 ihe drcumslances as h~~ or 
she perceives them to be, >,v-hich 1Ia" In be reasonable:, The tcst is nor what a 
rea£Orlable person in i11e accused's position would have beHcycd ....... __ .' It 
fiJUoWS that where self-detcflcc is an i:;sue, account nmst be taken of [he 
pl;'fsonal characteristics of the aCCllsed ,,-hid., might affect his appreciation of 
the gravity of the threat whkh he taced and as to the reasDnableness ofhls ()f 
her re~pon$e W the threat 

f n. In A7iz v Stale [10151 FJC A 91; AAU 112.20 I ! (13 July 20 15). at [31llhe Court () f Appeal 

look the Vle\V that there is no inconsistency benvccn lhe com.rnon la\.v principles of seif­

ddencc and Section 42 of the Crimes Act 

iI, file defence of self-defence at common lewv has two limhs. In sU1:nmary, the first is \vhcther 

the Ddl:!ndant genuinely believed that it was necessary to use force to defend himscl f. The 



s~cond is whether the nature and degn:e of force used \\·as reasonable in the circumstances. 

It is also dcmcDwry that once sdf·defcl1cc has been raised as an issue it is 1"')1' the 

prosecution to di~pro\.'e it to [he l:riminal standard- beyond reasonahle doubt. 

r .eaving aside cases of sclf~imluced intoxication, it has long been established that the f1rst 

limb of the dctcm.:e involves assessment of subjective considerations. The staw of mind 

and belief of the Ddcndant is in issue: onje<:tive cOllsidenulons of reasonableness in this 

context arc only relevant as potentially cqstlng light on what the state of rnind of the 

Defendant til truth really \vas. It thus tl.)lIow:-1 that even if the be1iefis based upon a mistah~ 

or a delusion stUl. if genuinely held, it can o~'N':tak W satist)· the first limh of the defcnce. 

i11t' second li mh, hO\\CVeL uuqucslionably incotpomtt:s (by its requirement of 

reas,orlableness) ohjeclive considerations. There \.\a5 considerable debate O\'CI' the decades 

as 1ft whether the test t~)r rh..:: ;';l~cond lirnb was soldy objccti ve. Rut latterly it had been 

dearly decided that is not soldy ,)0jectivc: scc, filrexamplc, Pahner \' R [19711 AC 814. 

11971] ! .HI ER 1077, I.! 971] :: \\'I.R 831. It is, hlr example, there!1:.1re conventional to 

direct juries. on the isslle o/" the reasonableness \)f !he fon.:c lIsed, no! mill' a" to the 

circum;,;Lanccs in \I,hich the Defendant fC}lmd himsdrin responding by the usc of force (for 

example a "heat of the moment" Si(llation) but abo, in an appropriate cast:, as to tilL' 

Lircumstam:eS in \vhieh the Defendant w':lluinc!\. alheit mistakenly. believed lhem to be. ..... . 
See: C~rt' l' R [2(13) EJVCt ('rim j 

i J, B'::;;lring in mind the legal principles discllssed above. r now prm:eed to sLmm.1arise the 

evidence led in trial. 

Case tOf Prosecution 

Moscse TikoisUHl (The Olmpiainant) 

14, \loscse is a tl1rmcr by profession. He testifi.::d that, i.n the yi:<.!.f lOut he \vas residing at Vadra 

Vllhlge in \1oala with his family, On r·T day oHk!ober, 2018. at around 7 urn. he rcached his 

Hlfrn at Narukua to do some iam1ing. He was carrying a cane knife with a sharp blade and a 

I.-\O\cn basket As soon as he anlvcd at lht' lhrm. he noticed that his CO\VS had alre,uJy been 

~hi fted from v. here they vI/ere. So he decided to go further up. 



15. All of a sudden he could $e~ his unde~ Ifcrcirni Bua peeping behind !:'I huge mango tree, Iwo 

meters apart The moment he sa\\' his unde, he \Vas trying to say 'fIr. His uncle started beating 

him 'Nith the stick. it WaS a piece of wood taken Ihun a vuivai tree that is used fbrplanting 

dolo. It would be 2 meters kmg and J or 2 inches thick. It had sharp edges. 

t 6. His unde started beating his knees and then his Idl hand elbovv. His right kJlt;e, ribs and his 

ankles also got beaten. His uncle hit his hand first causing hiIn to drop the knHi: he 'I.-vas holding 

onto. \\·11.ilst his unde ''''as hitting hirnwith the vatvai stick he "vas not holding onto the knife. 

\Vhen his uncle was hitting him with this vaivai stick, he feU on the ground on a slope and 

was trying his best to get up. but he couldn't sland up as his uncle kept on hitting him. When 

he H:IL he was trying to grab some ~t.()lles or piece of'l,.vnod to dei.end himself. As he \,vas trying 

to grab some stones, he saw htsunde \vidding his knifi:. It was a cane knife with sharp edges. 

His head got injured from the knife that his uncle \V<L'i holding on to. He was trying to defend 

himself n'orn the knil~-hut got struck \vith the sharp edge of the knife, "Vhen his unde was 

sw·inging his knife towards him. his left hand and his head got if~iured. 

17. lJe managed to grab a stone and tri(~d to throw the SLOne at his uncle bm he couldn't because 

blood was coming down on his fae.: from his head. His Lmde's one hand was holding onto the 

raiwJi stick and the other hand was holding omo iheknHe. He \vas seated on {he ground as he 

eouldn~t stand up. The blood corning down from hIS head, He slo\vly took off his t-shirt and 

tried to \'Vipe off his injured head. When his un de was hitting hhn \\'ith the valval stick, his 

uncle I;\'a." :5\.vearing al him. He thought his uncle \"V1i5l trying to kill him. He used the \vords 

"magaitinamu'" (your mother's cum) and also swearing at his dad using the 'l.'vord;s 

'·caititamamu". (fuck: yom filther), 

! S. \Vhcn he was \viping off his face \vith his h;liirt, his unde \Vas getting~ome herbal leaf and 

tried to u~e it 011 the iJliury. Itw:.'L'> painfut and he pushed his uncle. He said that his unde llsed 

the valved stick 5 times on him from a distance of I rneter. 



19, \:VhCil asked the n':Hson why his undt: wanted to hit hirn. rvlosese said that there was a cOf1ni~t 

bct\veen them o\'er a c(n';: and hi,~ unde also made an allegation that he had an amiir with his . ~ ~ 

wite. His \\1 fe used !o have her bath at his home and his uncle h(1d i.l suspicion tbat he \\'i1S 

ha.'>:ing an afJair with his vdiC. After a discussion with his Lmcle on u previous day, he got 

cleared himsel r of the allegation, 

20. He walked back IO the vmage ,vilh injuries and \Vt;tH to til.;: village nurse to get treatments. 

Th';:l1 the police came and took him to Naroi Health Centre in ,\cIoala where he received 

treatments for 3 wt;eks. lIe lvas me.ii..:aliy examined and transferred to Suva for x~rays. 

11. U ndef cross~examinatj()n, \losesc said that v.' hen he was ncar the mango tree. his uncle just 

cattle from hehind the: tree and first hit OIl his right knee and then len ('Jhm\, ribs and ankle 

\\ith the rairai stick while he \\as still holJing on to his knik, He admitted tl.lat. at first. then:' 

;""as an argument bcnvccll them in regards to the allegation of him haying an affaIr \vith his 

uncle's \\i!e, 

22. He Jenied that 1112 also S\Hmg his knife muliipie times at his uncle but he missed each time 

and it landed on tht; valva! Slick leaving deep marks on the vah'ai stick from his knife. He 

denied that his uncle picked up the Faiw.ti stick onty after he swung his kni fe. He denied Eha! 

his lInc;k actually hi l him on the head to make him stop :;v,ing the knift: at him. I Ie dcnied that 

the tnmnl¢I1l he dropped his knife his uncle dropped his vail'ui stick and attended to help him 

\vith (hi;.' mile-minutlJ I e<.n'cs , Hm,ve\'cr. he admitted that his uncle attempwd to assist him My 

applying herbal medication. 

I lis stat.;;rnent \vas J't:corde1.1 by police on the 4111 of October. 2018. He that in tht' 

statement he had told police [hilt "'a/ier thar he rhrCOl/lned me \i'irh his knife by swinging it in 

.kant o{mf;! and (hen he strike (,ie) fnyarm using his knile ,." He also agreed having £old police 

that "1 dl!ji.:nded myse(land we sfruggle (sic:) (II each orlter ", Hi; also agreed that he had nc\'cr 

mentioned in his statement to po1it.:c that his uncle struck his head witl1 a kni fe and that the 

only time he had referred to the liSt.' of the knife \"US \vhen he WLl,'i SLfW.:k in his arm. He denied 
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that his uncle picked up the lltJivui stil.:k to protect himself: He denied that his unde only hit 

him "'lith a vaivai stick and nothing else. 

24. Under re-exnmination, he denied that he \-vas engaged in a stntggle \\'ith his uncle. He ~atd he 

detended hhnself holding .on to his knit'\;; and he didn't swing it to,vards the accused. He 

confirmed that he had injuries on his rib area, ankle and knees and received his head injury 

fl'Otn the knife of his unde. He received injuries on his hand when he was covering himself. 

Doctor Dave \Vhippy 

Doctor Whippy had not examined the complainant He was called by the Prose<.:ution only to 

tender the medical report (PE.2) prepared by examining dm;tor Josaia Tiko who is currently 

abroad. 

26. DOL'wrV!fhippy said that he \vas farniliar with the VI'"(lrk of Doctor Tikt) vvl10 \,,'orked tmder 

him. He rec()gnised the rnedical report pr~parcd by DO>::lo1' Tiko on (} pi ofOctob(;r. 2018, after 

examining the complainant and tendert'd it in cvidenc:e. 

27. Reten:ing to D-12 ofthc Medical Report, the doctor explained the specific medical findings. 

Accordingly, there's a deep hH:.eratinl1 on patient's len skull 7cm in length and 1.5 cm in depth. 

In his proiessimml opinion, it could have been caused hy being struck by something sharp !ike 

a knife. There is a bruise over patiem's It'ft posterior lateraJ ttJreann \vith a s\.vdHng, There 

are cuts on patient's third and fburth right fingers. He described a bnllse as a collection or 

blood under the skhL most probt.lbly caused by a blunt trauma; caused by a blum object like a 

piece of \vood. There 15 a s\velling on patiem's !eft hand \vith tenderness and svvclting oyer 

his left eye and left leg. A tcndemess could be catL"ied by a blunt object. The cuts on third ~md 
fmnth right finger \vould have b~en caused by something sharp. 

18, There is an excessive bleeding \vith approXImately more than 200m! of blood loss. According 

to the professional opinion, the history correctly matched the injuries sustained. Retemng to 

the diagram in Appendix 1, the doctor said that the laceration was on the posterior (back) of 
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the head. There is brubing noted on the back of the left arm. s'.voHcn and tC'nd(~r. The 

examining doctor had suspt.~ctcd a fracturc' ovcr the ldl hand \",hen: he JfJund s\vollen and 

painful. 

29. Luder cross~exmninmion. Dr. \Vhippy agreed that there \\,cre no injuries noted on patient's 

knees either left or right and on rihs M [lIIkiCS as \vel1 Tilere .. vere injuries noted dose to the 

elbO\,.,. but not on the dbow. Aylonking ai the deep iacennlon noted on pmiem's k~ft scalp. 

and the othcril~j urics he is unahle to say ho\1, serious they cou Id h~:. lIe agreed that his opinion 

that there is a po%ibility of the deep lacermion hdng caused frorn a sharp ['mce trauma is 

different from doctor Tiko's oh:>efVation. He agreed that. according to the professkmn! opinion 

of clodof Tiko. the only point of sharp obji:d trauma that h<:: nOled was [he cuts on tlngers. I Ie 

agr(;:'ed that. according to the report, there is no sugg-;stion of any prolong 01' extcnd.;ti period 

of hospiwlisation or ad.rnissioo. He agreed that none of the iJ~i urics that were noted in the 

TlHoxlical rep()rI can be classified as '!ile threatening'. 

30. Under rc- cxarnll1<.uion, the doctor said that the patients an: kept under observation tor 24 hours 

as a norma! prowcol j usl to detcrminl~ lhe serl0usnes,:> of the head injuries and ... vberhcr thct'c 

\vmIld be signs of any brain injury. According to the report there is nothing to indicate that 

thefe was any brain injwy as a result of ~he trauma. He said 1ha[ excessive bl~t:ding. could be 

caused by rupmrcs of tht: m8.jor art(:fY. \1o:-;t scalp injuries \vould hlced hccau:;e tht!rc is a lot 

of blood vessels in Ihm area, 

Case fen" De fence 

J L Iferemj fJWl BUd teslitied that. in OeioheL 2018, he was residing at Vadra VHlage in Moab 

bland \vith his fami!.;.. On th{~ 1 it ofCklOher 2018. he woke up at abuut 5 am and v.ent out hl 

the lLiml at ~arukun. \Vhcn he rt:a(.~hed Narukua. he had to shift the cO\',:$ from \",hen.' tilt!y 

were tethered. At that time. he could see \[osese coming to\",;.m..!s him. \'fosese \\'3S holdiuh! 
~ ~ 

his knife and his \\'O\'C11 basket. There \vas an t;xcl1,Omge of words he-tween them about thi..~ \.:U\v. 

t\'lnsese then S"'\1mg his kni Ie to\vards him. It \\a.'S a cane knife used for \vceding, \~'hen 1\losese 

was s\vinging that knife. he came running to pick up a wood so that he could ddend himself 



33. 

Moscsc S\Vlmg that knife 5 times. It all landed on the \yood that he \V<l.'j using to defend himself 

\vlin, lIe was trying to defend himself and trying to slow ~'1osesc do\\fI. l\1lhe time Moscse 

struck \\ith his mvn knife, It chipped the vI.'Dod that he \!\,llsholding on to defend and it slipped 

and hit Moscsc on his head.\\/hen Mosese started s ..... ,inging his knil1, he vvas worried because 

ifhe got struck \vilh that knile, he would have been seriously injured, He cared for his sa:f:lety 

and that is why he \-vas doing that to detend himsclfwith the '.vond. As fv'fosese struck his knife 

he \vas putting up that \vood to defem.i himselt: He deH:nded 5 times with the \vooct He didn't 

use the wood on !v1oscse. He only used the wood to slovr/ !vlo5csc dmvl1, Wbile defending, he 

could see that rvlosese vvas injured. Then he told t\,ii(lsese to sit down. He took the knife from 

~4osese and tilrc\'.' it away. He took the herbal medicine leaves antI used it on Mosesc"s injury. 

Ill:. told Mosese to come to the village to bring snrne tbod. 

C'nder Cr05$- examination, he agreed that he was auitaled ,\'lith Moscse o\'er the ailegation of 
. y ~ ~ 

extra marital affair of his \vile "'lith 1\.r1osese. IIe agreed that \vhcnMnsese swung the knife he . ~ ~ 

nm H\Vay 11 distance of about 3 meters io pick a \vood. He said that he didn't ran away to save 

himsdfbecaust): he knc\v ifhe nm. !\.'t(H,eSe would still come after him because he \vas wearing 

gum boots al that time. He agreed that it "vas he that had approached rvlosese and rvlose~e did 

not approach him first He denied he had approached Moscse 'Ii .. ith a cane kni f~ and vaivai 

stick and that he struck rvlosese se\'cral times, 

34. He admitted the an;:;\ver to question 19 of his caution interview. which he fead 

35. He admitted that he hal."! hit Mos.cse more than once and that he only stopped hining \V11011 he 

smv ~losese bleeding hcavliy. lie admitted that he pUl herhal medication on ivlosese because 

Ill.:' kne\y that he had caused injuries to him, 

Analysis 



36, The vt:rsion of the Prosecution is that the accused struck the complainant \\'ith a valva! stick 

iH'ld a knife\vith the intention to do sotnc gric:vous harm and thl.':t'thv unhnvfuHv wounded dlt, 
....... "p0~' 

complainant. There is no dispute that the complainant had received the injuries as noted in the 

medica! n:por!. The accused denies those injuri.;s, \\~re caused by him and that he had ever 

used a knife. At the same time he \vas raising the defence of sdf·dt'f~rH-"e. 

37. lh:re is no dispLHe that the accused is related to the (\)mplainant and no dispute as to the 

identity of the accused. The Pros~:cull()n must prove beyond l1:usonable doubt that the accused 

intcnd~d to cause grievous hann to the complainant and that the (':ompluinant fecched injurks 

as a r~suh of an unlaw!lll conduct of till: accuscd. I f tnt' version of the Prosecution is rejected 

or the court has somi; doubt about the vcrsion of the prosecution. the Court should then 

proceed to consider ddi:.m<:e of self .. detente, The acctlst'd has no burden tv prove that he was 

acting in self-dc' rem:;;;. If the C o1ll1 finds that the m;\:used had acted in sel f -dd~ncc. then the 

offence is not made out hecause the act oj' the accused is deemed io be tt,nvful. The o\t'rall 

burden is on 1hl.;' Prosecution to prove that the accused \\as not acting in sdf-dd(;Dce. 

lher~fore, in the firs! ,malysis, i .vill deal \vi til lhe case f~)r Prosecution to sec if it is acc:eptable. 

38. The Prosecution substantially relies of the evidence of the ~omplainam and the medical 

evidence \vas adduced to support the version or lhe complainant In my ()pinion, (he 

complainant \ .... as f>lruightfi)j\vard in his evidence and his ('vidence is credihlc and relianle. I 

procccd to give reasons as to why 1 tame to such a conclusion. 

39. It is Lhe evidence of the complainant lhat the nccused \vas hiding behind a mango tree and 

started beating him \vith a vaivai stick and then struck Ydth a rune knife. II j::; adrnitted that 

there hEtd ht:en an exchange of words before the alleged ~lttack ,'\ccording to the complainant 

the exchange was oyer a CO'0- and aiso over an alleged eXIra marital affair him having with the 

wife the acC'ust'(l Under cross-examination. accused too Llgn;ed that he was agitated \vitn 

the complainant over the aHcgathm of the ~xtra rnarital affair y\;ith hi s wife . .l:-10''.\'('\<1::r, in his 

cvidence·in·chid~ the accused did nm disclost' that the extra nlarital affair was one of the 

subjects of the excha.ngC' () f v,,''Ofds. although in his caution inlt;T\'ie\v. it v.as the sok subjet:l 

that led to the exchange of \vords, This evidence suggests that the accused bad bad a strong 



J:l:1otive to initiate an attack on the complainam and ">,.Iith that motive in mind he had cpme to 

the location vvith Xi malicious intent 

40. The Defence Counsel contended that the version ofthe complainant shouk! be rejected mainly 

on hvo grounds, I Ie says that the evidence of the complainant is n01 consistent wilh his 

prcviou~ $tat(~.mcnt made to polic~ and also with the medica! rerll)rt. 

41. The complaimmt had recorded his statement on the 4th of October 2018, four duys: after thc 

incident. Ahhough the complainant had been taken to the Nami Health Centre on the pI of 

October 2018 by ahe police nf1kcrs soon ailer the incident, no statement had been recorded 

on that day, It can rcasnl1ubly be assumed that the complainant \vas not in a posltion to record 

a statement due to his injuries. Acr.:ording to the complaimmt he had received treatments for 

three \vecks. Although Dr. Whippy said that then; is nothing in the report suggestive of any 

prolong or extended period ofhospitalilation or admissfon, he had never seen the comp1flinant 

and, thcreHm:, is not in a position (0 tel! for how long the complainant had received treatments 

at the Health Cenlre. The statement itsd f indicate$ thm it has been recorded at the hospitaL In 

such a slwatimL. it is possible that the complainant omitted to give an exact account of the 

injuries and the mallner in which cach of those injuries was int1icwd. Therefore, the so called 

incons.isrcncies should be vie\ved in that context. 

4") On the other h(ID(t the inconsist~ndcs highlighted by the Defence cannot be viewed as martiaL 

The complainant agreed that in the statement he had told police that "({tIer lhal he fhrt~atened 

me with his kn~/i:. by swinging if inlronl afme ami then he sirike (Sit) my arm using his kniji: ", 

He agreed having told police that "} ck:/i.:;nded myselfand we struggle (.5ic) af each orher" He 

also agret:d that he had never menlioned in his statcrnellt to poiice that his uncle struck his 

head '."lith a knife and that the only time he had rderrcd 1.0 the use of the knife .vas when he 

\-vas struck in his arm. The position ofrhe Defence is that the accused never used a knife but 

a vuivai stick. in the a!leged two competing statements, there is no inconsistency as faI' as the 

\"capon used to intlict lh~ iqiury is concerned but only as to the place \vhere it had landed, 

BoLll his evidence and the statement speak of a kniIe. According to the COJ11pluim.mto by [he 

time he I'ccdved the i1~iuries frolH the knife, he had already been bcat0n up "vith a vaivai stick 

In $uch a scenario it is possibJe that he '!,vas confused as to the exact pluce the kni1e hud landed, 
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On the other hand. it can be argued that lhen~ is no inconsistency at aU because there is dear 

medical evidence that a ::;harp object had be~n used to inflict the cuts on his third and f()Urth 

i1ngers which are technically pnrts of the arm, As to the' at ew:h other'. I do not see 

any inconsistency. The complainant \\as speaking about a 'saruggh:,~' between !litn and his 

uncle throughout his e\·idence, 

43. Now I tum to the alleged iHcon:~iskncies bC{1:vcctl the evidence of the cOlnplalmml and the 

medical report. The cornplainanl said in his exaluinntion-in-chicflhat his unl'1c ::.+tunr:d beating 

his knees and then his left hand d.ho\\', ribs and his ankles. In cms.:{- examination he confi.mted 

th21t his uncle tlrst llt1 on his right knee and then kft elboV! .. ribs and ankle \\"il11 the vaivai 

stick. He never said that he had injuries on any of those plac(·s. All the sig:nit1cant il\turies 

\>;111(;h he testitled to are rdkcted in the medical report. Then: fore, there is 110 material 

inconsistency between thc medical c\idtnce and compiairw.nt' 3 evidence in C()l.ln. 

44, lhe Dd~l1cc strongly argues 1hm the accused never llsed a knife on the complainant The 

accus~d in his caution inlcp,le'w and evidence maintained the same stance. Thc cornplainant 

on the other hand maintained [hat the laceration on hls posterior head and the cuts on !he 

fingers \\en: deliberately intlicted from the knife the accust:d. Ik \Vhippy ,vas of the opinion 

that the laceration to the head "vould ha ve been raus~d by a sharp object like a kni fe. I Io\v12l.'d, 

hI.:' admitted that his opinion does not match the professional opinion (lfthe examining doctor, 

DL TikI) ,,,hose opinion was that 'all injurics eridem o/hhmt oojeCllt'UlUlJUS', It appears that 

Dr. Ti ko' s opinion that • all injuries eridem (}/hlunt object {murf/as . is !lot (:onslstent with his 

0\\11 opinion that 'CUI on the/ingers evidem (!lsftal'p obJect tramnas '. /\[though the accused 

in his caution intendc\v maintalncd that he only used a SLick. he has fH.hnitted in his answer to 

Q 17 tbat his knifi.c and \'alvai Slick hare heen taken h1' lhe police. If a knife had never been 

used arld the police had no evidence suggestive of a LIse of a knife, they ·would not have tH..ken 

hj5 knife imo custody ,.is an cxhihit. The sLrong supporting evhkm:e adduced by the 

Pros~cution compels me to acccpl the eYid(;nc~ of the compluimml that the accused used his 

Kni fe to inflkl the laceration on complainant's head and lhe l \yo t1ngc:rs. 

4'" f agree 'vvith the Counsel for Ddence that Lile non-production of the knik and the stick as 

exhibits at the trial created ~t lacuna in the Pwsccuti<.1ll case, Hm\c\'er. in \·jcv,.- of the stronQ '.-



c\/idcnce in this case suggesting 11 uSC' of a knife and a stick to inflict the illjuries to the 

complainant. non~produc.tion of tll0Se: objel;ls as ~xhibits at the trial did not in my opinion 

have a fatal effect on the case for the PW5e(.:ution. The accused admils that a valvai stick \\iaS 

in fact used, albeit to defend himself He has admitted in the caution statcrni.:nt that his knife 

\vas taken into custody by the police along ,,,,!tll the vaiml stick, Doctor Whippy took the vie\\' 

that a sharp ot~icct has been used to in11ic[ the laceration on t~c head and also the cuts on {he 

fingers. Examining doctor Tiko ha~ opined that the cut!\ on [he fingers evident of sharp object 

traumas, The evidt'm:e on the lise of a knife and a vaivai stick is overwhdming, 

46. The Defence Counsel seems to suggest thatia view of the: medical evidence SUppol1ive of the 

Defence theory that the complainant reccfved no '~Iife threatening' or serious injuries~ the 

accused cannot be flnmd guilty of the offence of Act with Intent to Cause Grievous Harm. 1 

do not abJtee. To bring about a conviction~ \.vhat matters is not the degree of the seriousness of 

the injury or injll1ies resulted from the conduct of the accused but the intention of the accused 

at the time of the of lending. The relevant question to be asked is w'hether the accllsedintended 

to cause grievous harm to the complainant \vhcn he .. vas engaged that particular condLu;1. 

47, In NO(js(fl';a \' Slate [1001] FJIIC 71; HAA047l07S (2 November 2(07) the Appellant was 

charged with Ad v.'lth Intent to Cause GrieV{)tL'i Rodily Harm, During an operation the 

Appellant fled fi'om a house and stTU(;:k a corpora! with a kitchen knife causing him il~iurk~s. 

He swore at the corporal and threatened to kill him, 'fhe medical report shovved that the 

corporal had a 1-2cm cut on his chin and abrasions 011 the neck and ja\v_ 

Shameem J observed: 

Although greater analysis was called J(lr aftcr the review or the evidence, the issue 
was esscmiaHy II simple one. Did ihc Appellant ~trike at CpL MalOti with a kJlife 
causing i!J1 injury ,md did he imcttd &eri{JUS harm? Anvone who uses a knife un 
another in an aggressive way must hI: assumed i(} imcnd serious harm. That is ,hc 
c(1)sei.luence of using potentially lethal weapons. (emphasis ada~od) 

4R. 1t is therefore dear that. "vilen ~llt;thal ",vcapon has been used to cause the Woullding, \vhcther 

or not the act or lise of that weapon achieved the desired result or \votllld, the specific intent 

to cause grievous harm could be inferred from the us~ of sllch weapon, 



49. eareritl cOrlslderution of the evidence led in trial point to an int;sistible inference [hal the 

accllsed intemh:d to cause gricvous h(mn to the (,omplainant. The accused used a cane kni 

a Idhal\vcapon. It was stnJck on cOInplainanf:s posterior scalp which is a \'ulncrablc pan of' 

his body. The laceration on the letT. scalp was sumc\vhat deep anI.! long although there. wa.';< no 

brain damage. Even assuming that a knift: ',',,'as never u~d, it appears that the \'ia\a1 stit:k that 

bas been used potentially could C;JUS~ severe bodily liaml.Accordlng w the complaimmt, it 

was ne\\', kmg and thick vaivai stick v,:i!h sharp cdges generally used to plant daftl. The 

complaInant said his lace ,vas covered \vith blood ancL according to the medical report there 

had b(~\;'n eXl.:essive blet:ding, The laceration on the posterior head and other it~iudcf; all over 

tile body suggest that the accllsed intended to calise grievous hanl1 to the complainant. 

50. Did the post criminal conduct of the accused negate f;uch an intention'; There' i::; no dispute 

that the accused applied herhal medicine tln lnt' wlmnd \vhcn the complainant \\,afi h10euing 

Il'om his head. The Defence Counsel suggested that the cornplainrmCs <:onduct afwr th: aua.:.:k 

negates an intention to cau~e gl'iC\"(}Uf; harm. If this cvidem:e \\as a'vailablc In a murder trial 

the court might take aCCH!'It'lfs conduct into ac-:ount 10 redut:e the charge to one of 

manslaughter. H(l\'Ve\er, \,,/l1en the specific imention is manifest rrom the conduct of the 

aCCLlSt'U as at the time of the 011'en<:e. a post criminal conduct ~shol.1ld nOI b..-: uscu to reduce the 

charge in this casco In my opinion. the inkntion of the accLlsed in this cas\..: should be gi.'Hl!:!\.;:J 

in relation to the time of the ot1'cnce and not on the basis of the post criminal conduct. His 

post crilninal cnndw::t should definitely be considered at the sentencing stage as evidenCe 

suggcs!l've of rexnor~;e. 

51. The accused elected to give evidence under oath, aiHl()ugh he has I'm burden to Pl'O;,t;; anything 

in this case. Enfortunately, his evidence is not appealing to me espedally bCl,;ilUSe it is 

rnaniaHy inCCll.'lSiswnt \\'itn his caution swtement \\hich \\'as tcnden:d in evidcm:e llS an agreed 

LiCL In his c\Tdence t1k' complainant maintained that he \\-as unarmed \vhcn he first s.a\\ 

complainrmt and he picked (h0 slkk onJy when thc C0rllplaimmt started :;\vinging the G<1l1C 

knife at him. He denied that he had approached Mosi,;:se with a vaivai stick and that he struck 

l\losesc scn:ral times v., ilhit. He maintained in his examination-In-chief thai he ,vas putting: 

up the sti<:k to defend himself. He def(:nded 5 tiTHes \\'itl1 the \v(~od but never u.sed it on \ioscse. 

Quite contrast to his c\ iJence, the w::eused. in. his caution statement mlrnitted that hi.: hit 5 

times \vith the stick. A tler the- t'xdmnge (If \\-orcis, the first thing he did was to ask the 
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complainant to throw (l\vay' his koile, Failing of which he started hitting the complainanL 

These strikes were directed at the hand the complainant I,va') holding on to the cane knife. He 

did not say the complainant "vas swinging the knife to\:\ards him at that stage. The rele,'a!lt 

partE; of the intc.rvicwan: reproduced herC'. 

Ans: 1 t{lld him to tlH'oW away his knife" 

Ans: No, he didn't 

Q19. Did you hit him with tb~ l'uivoiHlck? 

Arts: Yes, I hit him wilh tnt; stick so thm 11[$ j.;nife COln fell offfh.:utl his blind, 

Q 2(}; ~ low tn<ll1y times did yOu hit him with the Slick'! 

Am;; [ hit bim flve times with the vaivlJi Slick. Tile nIlh lime I hit him he gnt cut on his htad when 

he tried to stop it 

The e"iden(;e of the accused is thallhe laceration \vas .self~inflicted when the complainant was 

trying tn defend himself (Ans to Q 20). The laceration ,vas on the posterior scalp and not on 

the forehead. It. is inconceivable that this injury to posterior scalp could h~ caused in the 

r:uarmer described by the accused. AlI his five (vail'ai) ::;trikes had landed on the cane knife the 

complainam \vas holding to defend, There \vas no explanation coming from the accused to 

account for the other injuries fDund on complainant's body, I reject the evidence of the 

defence. Even if the above quoted caution statement is rdi.ed uporL there is no factual ba'iis 

for the accused to perceive a real threat so that he may be justified in excrcbing his right 10 

self defence. 

53. The Dcicl1ce Counsel submitted in her dosing that the burden is on th~ Defence to prove that 

the accused had a rca'fonable belief and that he had acted in sel f·ddence. This not a correct 

~tatemcnt ofla'iv. 1 have a!.rcmly discussed law relating to the Dcfem:e of sdf Dejl=l1ce and on 

"",hom the ovemll burden IS, 



56, 

T have rejected the evidence of tile accusctLWilh that, his e\'idcncc that the complainant v;as 

s'vvinging a cane knife to\vards him also gets rejected. 'file eomplainanl had taken IIle knife for 

l~rming purposes \l,;ithom having any kno\vledgc of accusccfs presence al the 13y the 

lime the accused used thc knife. lhe l'ompiaimmt had attend: been rendcn:u unamled. Thai 

\vas the cVldcl1ec of the compJainant The accused himself admitted in his caution statement 

(quoted above) that the tlrst thing he did was to hit the complainant with the stick so that his 

Imile je]! ofTfromhis hand. 'Thc':}\\,ollcn, tender RiO fracmre in ihe len am1 of the complainant 

further corrohorates complairHlJH'S ~vidence that he had received a knock on the left hand. 

(Cornplainant said that he is a left bander). Although the complainant finally managed to get 

hold of a srone, aHer heing hit 011 his head, he \vas not in a position to throv, it al the acclJsed. 

<1.':; he was w'eak a.nd thcrei{.lre not posing any perceivable ihrtat 10 the accused, 

The Prosecution established bcynnd reasonahle doubt that thefe '.vas no !ileHml basis fot' the 

accllscd pcn:eiving that it was Dt=CeSS ... l.ry tor him in s\\lng the cane knife at the complainant 

or to hit him \\ ilh a stick to dcl~nd himself, In any evenL it was not reasonable f'()( hirn to 

resp{)nd the \vay be has n;spondcd considered in the context oj' reasonableness ,:"hich in tum 

had hi 11.: detennincd by n:t~l'~ncc to the <lc\:used's perception oCtile ihr~at that he faccd. 

Tht, Prosecution proved [he charge beyond reasonab!c douht I find the accused guilty of Act 

\.\, i lh Intent to 01l1St' Grievous Harm, 

The accus0d is convich:'d accordingly. 

Aruna Aluthgc 

Judge 

.3 Augu:it 2022 

At Suva 

CounSt'!:. 

~ OHice orlhe Director of Public Prosecution fot' State: 
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