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.rUDC, J\ilEN T 

I, The accused \'vas charged with three counts of Rape, and one count of Sexual Assault The 

arnended intbl1nation filed oy the Oirector of Public Prosecution reads as IbHo\vs: 

Count I 
Statement {) f offenet 

Rape: Contrary 10 Section 207 (!) and {2} (Ii) and 0) of the Crimes Act 20{)9, 

Pankuh.m; ofOfftllc0 

DANIEl. Se-.JGH >omerime h;:(v.eel1 the ht day Clf JUfllJary 20!6 and the}! st day ur 
December 2016 at Suva, in the Central Division, had carnullmo\liledgc ofNB. a chJk! 
under the age of 13 y.:ar, 

Cmmt2 

SEXUAL ASSAUl.T: Contra£) to S('\:dOfl 2l(l (t Hal of the Crime£ Act 2009. 

Particulars of OHence 



f).\l'\j FL SINGH ~(H11etim.:~ b;;:tween dwist day ofJanwrry 20 t 6 and the,} ht day of 
Oef,:ember 2()!6 at. Suva, in the Central Division. unlawfull: and indecently f:I"mmlt.;;,'d 
NB, by touching her breasts with ht5 hands, 

Count :3 

K.APl: Contra,y w Sc:ction 207 (1) and {2} and (3) Oflllc Crimes Act :WOq 

Particulars of Oftence 

DANieL SING H s{)tnetimc bel\\c~'f\ the lst Jay of Jamtary 20!7 and the 31 $( day ,jf 
DtCt:mber 20 jj at S\1\<1. i.f! rhe Central. Di,i"iDlL pendralCG tbe mouth of :'JB, a child 
undel' the age of 13 yean. \\llh hi;; pcnis. 

COUnL -t 

St:HtJlh:m ofOffem:c 

RAPE: LHltrary to Seclion 207 (I) and \2) (a) lind (:;) nf'lhc Criml's Act 2U{)9. 

Particu 1ar:; (If Offen.;:e 

DANILL SlNGll smm:timc hctwe:cn the: !'it da) ofJanu~lr:- 20tS and lh' 10th Jay 0:' 
Jnnunry :.1U 1. 8 at SU\i.L ill fhl;': Cc-!!lmi Di\- j~ion. hUtl tarnal Kno\\kdg;; of i" 13, a chBd under 
;b", nge ()f 1 3 ~"e;] rs, 

1. The accused pleaded not guilty to the charge, The trial cormncnccd on 1 7 August 1022 and 

concluded on ll{ August 2022, 'I he Prosecution presented the evidence only of the 

I:.'omplainant. At the end of the PW'3e<.:uti"H1 (.:l;lse. the Court lound no evidence to flmintain 

Coant 4 of the inJ{)rmmion, The accused \vas acquittcd of Count 4, In respect of Counts 1. :2 

and ], the accused \vas put to his defence. The Accused eiected to give t;'videnc:e under oath 

and called his sister, \-"ifc and the pohc:e investigating officer. At the end ofthe Defence ca~e, 

the Court heard oral submi:islol1s from both Counsel. Having carefully considered the 

evidence presented at !.ht' trlal and the respective submissions, I no\\ proceed. to pronounce 

my judgmem as follows. 

J., The Prosecution heurs the burden to prove all the elements of the offence and that proof alllst 

be heyond reasonahle d.oubt. The burden nel,er shins to the accu::ied aL an: of the trial, 

The presuH'lption of iImoccnet.' in filvour or the accused \vill prevail until the charge is pm\cd 

beyond reasonahle doubt 

4, According ttl the in!cmnation filed by the Director of Public Prosecutions, the complainant 

,vas under the BjJe (If 13 years at the time of the alkgcd offence5. She did not possess tbe 



necessary mental capacity to c",msent to any form of sexual actij,'ity. 'rhe onlmce of R'1pe as 

charged in Count 1 consists of the fbllovdng dements. 

(0.). The accused, D'U1iel Singh, 

(b). Penetrated of the vagina {)f the Complainant NB \\'1111 his penis. 

5. The offence of Rape as charged in Coum J consists uf the !()lio\'ving elements. 

(a). Tbe accused" Daniel Singh, 

(b), Penetrated ofihe moutl1 of the Complainant NB vV1th his penis. 

6. A slig11test penetration is sufTident to prove ttl(' element of penetration. 

7. To pn,Jvc count 2 the prosecution nmst prove the lbllo\ving elements ofthc offence ofSexu.al 

8. 

Assault beyond reasonable doubt: 

(a) The accused, Daniel Singh; 

(b) L'niavvfuHy and indecently; 

(c) Assaulted the complainant ;'Nlr. 

The \".:ords "unla\vfuliv" and "indecentl\" ill respect of the second clement of Ihe oflence of .. . 
sexual assault moans \vithollt lawful excLlse and that the act has 1>Dme eiemenls of indecency 

that any right minded person wouid consider such conduct indecent The final element -assault 

is the unhnvful usc of Ibrce on the complainant by the act oftmlching her breast. 

9, 'flit:! Complain<U11 wa':i ! 7 years of age at the time of her evidence., Considering U1i:~:t she is a 

child \virncss. Prosecution moved that certain special measures be taken 10 protect this 

'Ii111nctahie witness. The Defence did not mL:;e any obJection tn this application. Accordingly. 

r took aU protective measures available 1.11 my disposal 10 protecl the child \-vitness \vhile 

ensuring a lair trial to the ac.:used, That decision \HIS made taking into f.:ol1sideratkm the rights 

of the Wilm~s$ and Cmll1:'S duty to ascertain the truth, and the: rights of the accllsed [0 a fair 

trial. Although the screen blocked the accused's vie'.\' of the cornplainant it did not preclude 

the accused from effecth'c cross-examination. Main purpose' of the criminaljustlcc process is 

to get at the truth. If anything stand~ in the w:ay in truth seeking exercise. that obstacle must 

be remO'ved. Norte of those special measures prejudiced the accused and had nothing to do 

\vith my findings in thlsjudgment. 



10. \'0\\ 1 briel1y sLlnHmlri~t: lhe salient parts of the cvtdcncc k'd in trial. 

Nli (The Complainant) 

11. The cornpJai nanL N B t~:SlifieJ that her mother used to go to her cousin Fanza and her husband 

Daniel Singh':s house !O baby sit their daughter and do sorne domi;.'sti~ duties. During school 

holidays" she also aceomp:anied her mother to Daniel's place "",here she \\'atched movies and 

did picnics \\ith lhem. She was happy in their company until 20 l6 \\<hen Daniel sexuaHy 

abused her. The sexual ahuse happened in night at Daniel' 5 house during school holidays in 

2016, During that time, she- was Slaying at Daniel's house witil her mother who \vas looking 

alter farila' s (laughter. \,'hen she \\as doin~ homc\vork. hel' auntv I Fariza; told her to tid\' 
~ ..... .", " 

the hed in their bedroom, \VhCil Fad/a left tht: room, Danid entered the room. II.: thrcah:nl:u 

her and j~)n .. ·ed her 10 do all those things. 

12. Daniel held her hand and put his hund on her nwuth so she could not mov.:: an:v ... ~hcrc. Sht 

started shouting but no one could ht'ar her. At that time. her mother. l'ariza and her daughter 

'sere in thc kitt:hl.!n. Kitchen i5> 10('aled ri)lht beside the dinine: table next to the sitting mom, _ _ v 

Daniel took olTher dothes and starl;:d touching all h\.~r body and the breast in a bad VIa). She 

\\as on the bcd. Hi:: did 'front Pl'lJt sC'xual assauh' 011 ht'r female front part. He inserted his 

penis into her vagina and had sex for 1 () minutes. She was nul Ceeling \:omfortahle, She could 

not \"alk properly. Daniel o.io.n't say anything to h~r at the time he \vas doing {hi:; to her, She 

\vas ahle to see Dauid because the light '.va? on. She could not remember if the door to the 

room \'vas dost:'d. Then he took Olit his penis. wiped oul the \-"hile things and asked her to 

leave the room. She v"ent to have a bath he\:ause sht: could not feci \veil. She sick that day, 

13. After that im;i<h;:nt. she told him Lhat she w'ill tell her murn and his \vife. He then told her if 

she told anyone he will kill or do something to her. When she carne to the sitting room. after 

havin[! a bath. he came out t:r0J11 the nxun and sat in tht: siUing wom. Ile again tbrcatcncd w - . . ~. ~ 

kill her when she complained about her body pain, So she didn't tell he!' mum or his wife, She 

didn't tell anYOll\;C about wllat Dantel did to her because all the time he \\ as threatening to kill 

heL She was afraid that's I.\b)' she couldn'1 tell her mother ",,,,hen she ,-vent back to Lokia with 

hermotlicl'. 



14. In 2017, he did the same dling what h~ did in 2016. He sexually assaulted her in a different 

p1aee. H~ put his penis in her mouth in the sitting room or Daniel's house. That time. Daniel's 

wife had gone to \-vork and her mum \\as looking after her daughter. The aUack OCCUfrt~d in a 

mommg. 

15, \Vhen she \;vent 10 lhe sitting room to tidy and dean lip. DUliid CaIne out 0 f the room and ti~d 

IIp her hands. put his penis on her mouth and sexually assaulted her from hcr back. He did it 

for 5 minutes. H~ I;vasliaving sex 11"cnn backside. She was not able to move because he had 

put her hands at the back and tied. She \\'a~ shouting but no one could hear her. Daniel's 

grandmother vvas in the bed at the b(:lck side. She could \vaJk only \:villi a stick. After doing 

those things, Daniel took hi.':' l:<ir and \vent somewhere. Her mother called h~r to hring tht! 

daughter \\iho \>\.as sleeping in the room. She didn't teU her mother about what Daniel had just 

done to her because Danld had threatened to kiH her. 

16. When she \vas in SCh(l(lL she (old her friend Adlina about 'what Daniel had done to her from 

20 i 6 until 2018. \Vhel1 sh~ .. vas sitting in the da$~ room. AdHna asked what she is afraid of 

as. she \vas not talking. AdEna asked her what really happened. That's \,."hen she had to share 

about what really happened to her. 111C rnaticr \vas reported to the Pollee \vhen AdJina told 

the teacher. The teacher reported to the head teacheL The counsel in schoo! caned the NauSiori 

Police Station. 

17. tInder cross-exarninalion, NB admitted that in 2016, Fiona and Dankl's sister Kashlrnindar 

Kaur (Neha) \vere also Slaying at Daniel's houst:. She denied thut in 2016, she came to 

Daniel's house in a taxi alone. She admitted having told Farlz3, Nelia and Fiol1c that her 

private pan vms itchy. They just gave her pmvdeJ, that's it. She said that itchint::ss started !\vo 

days after the sexual assault Itchiness stopped when she had a hot \v:ater bath. 

18. She knew AbraaL her neighbcmr. She adinincd that she 'was staying at Abnwl's place until her 

rnother "vas dis.charged from hospital. She c;:m't remember \vhen her mother left the \vork at 

Daniel's hOUSf;!. Dming th(.~ sccond incident, Daniel tied her hands. He didn't lISC an}1hing but 

he used his own hands to tie her hands. All {he time this sexual abw\c was happening, he was 

standing at the back. \Vhc11 the second incident was happening in the Sluing room, Neha was 

not at horne. She got married and left the how;e. Daniel's grandmother Phul Kuar was in her 

room. She adrHltt0d that in 2018, nothing happened. 
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19, She admitted that she did nnt tt'll pdki: tbut Daniel tied her hands during the second incident 

hci.:ausJ; sh~ didn't r~member ,,,hat reaBy happeneJ, Sht' admilled lha1 she tcti{iiht: police that 

Daniel had sex in the bathroom, When the first inddent happened, she could rcmember\vhcrc 

her mother was. 

Cas,e H)f Defence 

Daniel Singh { i he Accused) 

2ft Daniel t('stitled that In 2016, he \\TIS residing at his t'LUhl'r's house al Da\'uilevu Housing, It is 

not a big house, He \va~ lhere \\ith his \vifc- larlza. dalighter-Shania, sistei'- Kushidar Kuar, 

(1'';ella) hi:1 grandmother Phul KU;.tL and Fiona and sometimes Rafia and her daughllT~:\B. 

'\In's mother Rafia \\<:lS pan time babysining at Daniel's place, 

21. From 2016 to 2017. he \vas \\Ofking in Suva. lk ~"lJ.rted work at KJO ;J,m, and flnished at (j 

p.m. He rem:hd home somcf.tnl(:s after 8 p.m" depending on the traffic. His wife Fari:ra was 

working at Tupoos. They used w go wgether to work in their car. At1.t:r \\orL he and his wife 

staytd together in one room, '\0 one had aCcess h) that room and usuaUy it is kept locked 

because it had j..:\\dkry and other valuabh:s. He denied all the al1cgaljon~ that NB was making 

in her evidence, I Ie said that i r anybody' \va.;; shouting in the sitting room. other people could 

hear, 

23. 

Onder cross-examination, Daniel admitted that he and his \vile met NB tor (he lirst time in 

2016. She admitted (hm his \,;ifc \\:-.1.,\ buying uniforms and some other schools s-tationaries for 

NB. He admitted that ~B sometimes used to tome and stay at hi~ place during school holidays 

in20 16 and in 1017 "rule her motht:r vvas bahysitting, 1 adlTiittcd that he lr~ated NB as his 

OW11 daughter amI she lflJsted him and hb \,.,"ife, tic admiHell that be \v(mld stay at home on 

public holidays \\-hen v"ife \'vent for work at Tapoo5, 

H,;: said dUH only he and his \vifc would go to his wom and no one VI/ould be alkmcu 

there. }kr grandmotht:r Phu1 Kuar \\(luld have been 85 plus in 2016. Daniel agreed that '.;8 

didtf! cmnplain to anyone until her teacher reported the HUmer to the Police, 
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Kasrullidar Kaur (Neha). 

14. Ncna tcstit1cd that she got married in Apri! 20! 7 and went to Tacinm. In 2016. she \vas staying 

at her father's house at Davuilevu HOU.<:;111g with her brother- Daniel, Fariza" grandmothei~ 

Hona, Fariza's baby. Rafia. Rafia's daughter-Nil, occasionally used 10 come and stay \vith 

them during school holidays. 

25. She recails h()w NB came alone one day in a taxi with a big bag. NB seenled very rcsties:) arid 

nervous and went ao have a sho\ver struighta,>vay. NB complained of an itchiness in her private 

area, "'lhen grandiTlother questioned her, NB st':il1ed crying and showedht.~r privtU8 part I,vhieh 

\vas red, 

26. Daniel's house is a small one. The rooms, kitehcn~ i-1.ud sitting mom are situmed side by side. 

Sitting room and kitchen are in an open area. She ,,'vas home all the tinlc and did not henr NI3 

shouting or see Daniel doing anything wrong to Nil at any time. Only the babysitter Raf1a and 

no outsider had access 10 Daniel's room. Her grandmother could not vvalk and most of the 

time spent in the sitting mom, watching TV. 

27. Cnder cross Examination, Neha admitted that post April 20 l7, she would not kno\v \vhat 

actually happened at Daniels house. She adrn.ittcd that the door to Daniel's bcdroonl was kept 

open and Rafia had access to it She disagreed thut she came to Court to help her brother. She 

toM \·vhatever lhe truth is. She admitted that she has an interest in her brother's casl';!. 

Fan/a Fa:.iJeen Nafiz 

28. Fariza. thewl Ie or the a<:cused. said that in thcvears 2016 and 2017. ;;he was \\'Orkimr fbI' 
• • ",,' . <;';;' 

'Tapp005 from "vhere she resigned on 25th May', 2017 to look after her baby .vhen Raila u5ed 

to charge a high fce. Since the day she resign~d. Fariza's service "vas no longer required. After 

a heal~d arglJment over the salary, Fartl.a v.as iermirlated. After thal Furiza or her daughter 

never came to ht"f house. 

29. Tn the year 2016. NB came to her place alone in a Eaxiwhen Daniel Vias at work and ~B spent 

the holiday with them, Upon her 8rri'val, NI3 was complaining of an itchiness in her private 

7 



pun. NB \'dl.;'; alb, isd to have a wash using hot water. i~fter th~lt. she called RaIla and told her 

\\hat had happened t,) Nit 

30.1 hey ll\cd in a four bedroom house. If somebody is ::;,hou11ng in tht: sitting roorn. peopic in 

the house wil! hear the ,'oice. 

31. Untkr cross-examination, Fari/u said thtH she has he en married to Daniel for 9 years. Sbe 

admitted Ihal she has an inh.?resl in this ease as the accused's \\.-itc and agreed that she \ .... ill do 

whatever it takes to get her husband om of prison. She admitted thUl heing the cashkr at 

lapoos. she llsed to work occasionally on public holidays when Daniel was home. She agreed 

that she wouldn't knO\<\' what \\\1uld have bappened at home when ::;,he \\as oul at \\ork. She 

agreed that NB sometime used to gninto their room, 

PC 4234 Vani Rogoimuri. 

32. PC 'iani \\-8.s anached to tnt: st':\ual offences unit or the Fiji Police force f'()r 12 years. She 

\Vas the ilwcstigating oftker in this case, rile matter againq Danid Singh was reported in 

fcbmafY 2018. She agreed that Daniel was charged a long time alter the report \\as made, 

The reas()!1 I()T the delay being that she received instructions frum the sllp~rior officers to 

sllrnmariSe the me, She found that there \,·as no sufficient evidence 1'01' the suspect to be 

l:hargcd fbr the offence of l'ape so she needed further daritlcation and instructions. She did 

only the intervie\-\' and not charge the suspect L1nder cross-examination, she agreed that the 

chan?es "verc fikd in Coun utfuinst Daniel Simlh. 
~ _. . -

33. That's the case fbr the Detence . 

. Analysis 

The birth ct~t1ificatc of the complai (ktnt tendered i n e\ideflC~ (PE I) \\.<1:'. not dmlkngcd by the 

Ddi;m:t:. Acconiing to the btrth certificate, the complain.ant \\as bom on 10 January 2005. 

She \H1S under the age of 13 years at the tinK~ of lue oftences aHeg~d in counts L :2 and ::; 

0016-20 i 7) of the infbrmatio!1. She did not have the necessary rncntaJ capacity to give 

consent to any sexual adi\it~. Accnrdingl~. tht' Pn)~eculion. on counts 1 and ::. needed only 
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to prove that the accus~d in 2016 vaginally penetrated the complainant and touched her breast 

Alld on count 3. that the acctlsed In 2017. pcnetfalt(:!U her mouth \.\iith his penis, 

3:5. The identity of the acclls{:~dwas not In dispute, There is no dispute that the cornplain.:mt used 

to emue ttl the accused's house during school holidays while her mother \Vas babysitting 

accused's daughter during the period bctvlieen 2016 and 2017, According to the complainant, 

the tlrst alleged inciderlt occurred in a room of accased's hOllse, during night tirnc, The 

complainant said that the light wa", on and she (;ollld recognise the accused, The second 

alleg.:t1 incident occurred in brought daylight. The Detence did not dispute the identity of the 

accused at aiL 

36, The Prosecution solel:y relies on the cvidcncl: of1ne complainant She was a child ()f U ye<:trs 

of age when the matter \vas reported to polke in 20! 8. She was giving e'vidence in Court 

approximately five years after the second alleged incident \vhkh occurred in 2017. The 

PTos~cution says that the child complainant is t:n:dlble: and reliable. The case for the Deli:nce 

is one of complete denial; that the alleged oft~nccs never occLln"t:d, 

37, The Defence ran the detente on the basis that the comp]uimm:t was not consistent in her 

e\"idencc and that her e\ddence \vas impJausibJc that sh~ did not ten the truth in Court. This a 

case of one \"ord against the other and the i.hx:ision turns on \vho told the truth in Court. 

Hmvever, 1 am mindJui that the Prosecution has to prov'e the case beyond reasonable doubt 

and that burtien never shills to the Defence., 

38. T I) challenge the <:Tedibility of the complainant's c,idence, the Defence took up the position 

that tht: events the cOl'nplaimmt described in Coun were improbable and implausible. Let me 

110\\! tum to the complainant's evidc:nce. Her evidence was that, in 2016, \vhen the: 1>1 aSiiuult 

took place, she. 011 Fariza's. instructions, had gone to the ac:cus..;d's bedroom to tidy the bed, 

\Vhcn Fariza had left, the aCl;used had C'ntered the room. He had threatened the complainant 

and fbrccd her to do the sexual aCLivities she described 1n her evidence. 

39. The complai!jam said that the: accused hdd her hand and put his hand on her mouth so she 

could not move any\vhere. She started shouting hut no one could hear her. At that time. her 

mother, Fariza and Farizu's daughter were in the kitchen. Kitchen is locak~d right heside the 

dining Whle next to the sitting room, The inddcnt had occurred at night. 
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40. The Defence: argues that it is highly unlikely that the accused \\'as engaged in those sexual 

activities \'\hen his wife and the rnmhcr elf the complainant \\'crc at hOlnc.\ The 

cornplatl1al1t could not remclnbcr ifthc door was dosed upon accused's entry into the room, 

The police investigators had not dnnvn a sketch plan of the house and no \vitm:ss \-';as culled 

hy the Prosecution to dcsctihc the layout of the how'ic.fhcre is no c\idc!1cC to get an idea as 

to the exact distance bet",vccn the room VI/hen: the alk:gcd incident occurred and the kitchen 

.. vhere Fariza and her mother had fK'en at that time. According to the cornplainam, th~ kitchen 

is iocated right beside the dining tabk ncxtto the sitting room, It is the evidence ofthe De!enc~ 

that the house is not a big house, The fact remains that. at one time, nltogether 7 -8 people 

lived in that housc_ That suggests thaI the house is nol that small. 

..f 1 , The argument of the lkfcncc: is that if the complainant had shouted, her \'oice should have 

alerted her mother and Farlni in lhat night. It is the l'\ iJ(mct: 0[' the cmnplainam that ttl,;:: 

accused put his band on her mouth, f(Jn:ed and threatem:d her. Faced .,.,ith such an UIlexpected 

alillCk Irom u person whom she had trusted so much. it is possible that a child orher age would 

have bet'n shocked and frozen. rendering her comp!erdy mute, In such a scenario, it is pos::;ibk 

that the inclderH des,uihed by the complainant to take place \vithout it being noticed by Funza 

and complainant's mother. h is highly unlik-=ly that the accused, a sensihle man he is, \vi11 

choose to engage in a sexual activity with a child ifhc had sliglltcst of douht that his wife or 

complainant's mother '.viII approach them, 

4'Ihe 2017 attack had occurred in the sitting roorn, an open a.rea or' the house. The attack had 

occulTed in a morning. The compla.immt had shouted but no one had h~ard her voice. On Ihat 

particular duy, the accused's "!,\-ife had gone to work. The complainant's mother v.i,l,:> looking 

after the accused's daughteLAccused's granam,other was in her bedroom. She \;,as ht her late 

eighties and not able 10 wulk properly vvithom the support of a stick. It is possiblcthat the 

accused \-vas presented with an opportunity to penetrate cornplainanfs mouth in the sitting 

morn \A'hen he was sure that the complainant's motber \yol.dd not approach th";:111 or them. 

43. h is also \:ontended th..'H it is nm possihle lhr the accllsed W penetrate the mouth of the 

complainant if he at all times \vas standing at her back. The c(Hllphlinam iu her t2vidcuc(' in 

chief did not say that the accused \vas standing at her back all the time. She only said that the 

accllst:d came out of Lhe room and tied up her hands, put his penis on his mt)l.ltn. She also said 
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that the he was having sex from backside. In her cmss~cxamination, she said that while the 

sr:::xual abuse was happening, the u(.:cused 'was at an times standing at hcr back, It is dear that 

she \vaS answering leading questions of the Defence Counsel and ans\vering in a context 

\vhere she \AaS describing ho\v the accu~ed \vasbavillg sex from backsidc. Even in her 

evidence-in-chicj: she talked ahout "backside ~ex' hut the State Counsel did not dig into this 

inddent perhaps because lhe accllsed was not charged ft)f such an act. 

44. "[his is a classic example that derno1!strates how a defence counscL in the course of cross

examination could achieve his or her ohjel:tlve in getling a child v.dtness to 1U1S\Ver the \vay 

the counsd \vanted. in thi! absence of timely obje:ctkm by a vigilant pmflccutor, In another 

instance, the Del~ncc COUl1sel asked the complainant \vhethcl' she had corne in a taxi to the 

aCCused's hOllse alone. Her readily given \VaS 'no', Then the Defence Counccl asked her 

\vhether she COUld remember such an incident or not. I IeI' al1s\ver "vas lhal she could not 

remembr:r. 

45. The complainant was a child. The alkged incidents had taken place approximately 5~6 years 

ago. She cannot he expected to give evidence from a photographic memory and describe each 

and every tIne detail of an iru::idel1t that look place 5-6 years ago, which ~\ien an adult witness 

is not capable of Howc\'er, she could vefy v,eH ft!Tl1emher hmv she vvas penetrated vaginally 

and orally and hmv she: was t~fmdk:d in a bad way by the accused '\-vhom she trusted very much 

and hmv the accused wiped out the white thing frmn his penis after the fiist lncident. Allhough 

she was evasive in ans\,l,"ering some ofthc imrnatcrial questions. for example the question how 

old th.e daughter of the accused then \vas, I am confident that the complainant is an honest 

\1'!ilne~s \\'110 told the truth in Court. 

46. The complainant had nm relayed any of the incidents to her mother or anybody until she 

opened up at school when she relayed the incidents [0 her dassmatc~i\ldi!la in 2018, The 

Defence appears 10 argue that [hie complainant did not prumptly complain becau~~ such 

incidents never happened, This argument is not sll~tainablc in the circum.stances of this case. 

There is a reasonable and plausihle explanation for the delay. Aftcr the first incident the 

complainant was threatened twice with dealh hy the accused when she indicated that she is 

going to tell her mother. The accu~ed had maintained that death threat lor a considerable 

period of time, 

11 



47. rh~rc \Y3S not even a suggestion put to the complaimmt that she had fabricated her complaint 

or that she had an ulterior motive to make up these alh:g<nioTls. The l'ircamstanccs under "vhich 

the incidents eventuaBy came to light negate the existence oC any such mot1\'(:. 'Those 

circumstances further bols!i;f lip the version 01' Lht' complainant 

48. According to the complainant, she had first relayed the incid~nls to her c!assrnate. AdEna. 

Adlina had noted the distressed condition of the complainant that :;hc (complainant) was not 

l<llking (0 her as usual which behavior prompted Adlina to question 'what's the muHer wilh 

her?' She had then told Ad1ina \vhal happened and :\dlina in turn repmicd tbe muHer w her 

cia;:;;;.; teachCL Adlina or the tcacher ,vas not called by [he Prosecution to support complainam' s 

('vIdence. lIO\veV{~r. {he DdcllC;;: did not challenge t hi:-5 pun of her t\ idcncc and the accused 

himself admitted that the (,;'ompiairumt didn't complain to i.lnyont umil her teacher reponed 

the milner tn policL'. 

49. By lhe Lime lht: complaint \\as mad,::, sh,:: "vas no long.er in thc' grips of the accused as her 

mother had temlinateJ her babysitting job at accused's house. She wa~ no hmger under 

ohligation lo accu::-;ed's \vlte-lflriz*1 \vho \vas buying uniforms and some other schools 

stationaries. in that conkXL she ,,·oakl hm'l: jell fri;e to Shafi::' the incidents \vith her dose 

friend. The ddayt::d complaint in this case. in my opinion. docs not atTect the tredibilit) of t11e 

Ll)mplai nanl. 

50. Although the Defence had nothing to prove, it called three witness in addition to the accused 

who testified under oath, The accust:d dt'nied all the aHegations ami tried to cOlwince the 

Court tllat it \Vas never possible J(Jr him Lu engage in the sexual conducts the complainant 

testified w, given the layout of his house. the numher of people it occupied. His evidence that 

the door W his room \\as alvvays kept dosed and 110 outsider had access to it wa?; cOlllI'adkled 

by hIs wife Farizl1. It is obvlous that he was giving evidence III S<1YC his ,)\1,11 skin. 

5l, NchsL the sister, and Farin~, the wife of the m:I.:Llsed an:~ nol independent v.ltn'l!sses who 

obviously have an interest in this case. Faria'! :'iHid she ~\ill do \\hall''liCT it takes to get her 

hushand out of tmuble.IJ(Jth of them were trying to cmwince the Court lhat it \evas never 

possible for the accused to engage in th~ sexual conducts the (omplainant testii1ed to. given 

the layout of his house. the numbel' of pt::opl~ it oCi.:upied. It i:; ohvious thm the accused will 

not engage in s.exual activities ,vith a child \vhen his \vife or sister \-\LtS around. Therefore. they 



arc not in a position to say \\'hether those incidents occluTed or not. Fariza admitted that she 

on occasions \vcnt to work on public holidays \vhiLe the accused stayed hl1l11e, N eha got 

rnarricd in April 2017 and had left the house. She ',liQuid not kno\\' "vhat wa:-; hapP0nil1g at 

accused's hous.e from !'v·ray 2017. 

52, Both Neha and Fariza testified to an incident in \vhich tht; t:on.plainant had arrived in a taxi 

alone and complained of an itchincs~ in her private part. The c,omplainant denied that she had 

come atone in a La"x! \vith a bag. She was only' II years old at that time and it is hunny 

bdicvablc that she took a taxi and came to the accused's house alone. The complainant 

however, adm.itted !h~lt she hHd an itchiness in her private part Rlf which treatments \verc 

l'ccornmendcd hy the ladies at the ac.;:uscd'g house. According to her. she had encountered 

this itchine~s [v\>u or three days ufter the sexual abuse. If the ladies had an)' doubt as to the 

cause of the it(""hine8s, Lhey shou.ld have reported tht; matter W poliJ.:e or any other authority in 

..:hild protection, There is no evidence to tfult effect, The itchiness in complainant's privatt: 

pad 2-3 days after the sexual abuse is con si stant \vith the Prosecution case that she was raped, 

The last witness for Defence was PC Vani the investigating of1ker (if thls case. She was 

attached (0 the Sexual Oftences Unhofthe Fiji Police Force for 12 years. The charges against 

the accliscu had heen filed 1n the IVlagisnate Court in 2011. about three years atter the matter 

\vas reported to police in 20! K The reason lor the delayed anaignment \'>as that she W<l:;; not 

sure if the evidence \vas adcquak to maintain charge against the accused, She had sought 

further illstmctions t}om her superiors. 

54. This is a case \vherc a complaint had been recch'cd from a school that a child has heen mpl;d 

by the employer 0 f her mother. The statement of the complainant and that of her teacher had 

been recorded, In such a context, tnt: inl,'t!stigating officer did not inform the Court what more 

eyidellCC she rcquinxl 10 charge the accu5,cd for Rape, 

55, Evidence adduced for the Defence is not appealing to me, I reject the evidence of the Defence. 

56. No con"ohomtiotl is required to prove a charge of rape In Fiji even III cases\vhere the 

complainant is a child. The charge can be proved \vith(}uL finy supporting evidenc~ if the 

Prosecution can establish that the version of the complainant iii credible and believahle. '['he 



Pros~cLltion in this case has discharg12d that burden. The cvidenct? addu\.:~d for the Defence 

did not create any doubt 111 the Prosecution case that estabUshed the l~hargc:s beyond 

re~]$mlablc douhL ! ac<.:ept the version of the Prosecution. 

57. The complainant said Lhai the accused penetraled h(~r vagina in 2016 and momh in 20! 7 \vith 

his penis. She also said that the aCi.:uscd took off her clothes and [(mdled her breu::-;L The 

ekmc'lHs of the offence of Rape and Sexual assault were established. 1 find the accused guilty 

UTI count 1.:2 and 3 as charged. 

58. The at:t:used is convicted (;M.~c()l·dingly. 

J uclgt: 

:':3 ,\ugu~t 201: 

At Suva 

Counsel: 

~ Ot1ke of the Director 01' Public ProsecLHiotl tor Sime 
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