IN THE HIGH COURT OF FLII
AT SUVA
CRIMINAL JURISDICTION

Lrim, Case No: HAC 74 of 2020

THE STATE
Vs,

DANIEL SINGH

Counsel : Ms. U.M. Tamanikaiyaroi with Mr. Balelevuka for State

M. D, Kumar Tor Defence

Dhates of Hearing ; 17, 18 August 2022
Date of Judgment - 23 August 2022

(Name of the Complainant is suppressed. She is referred o us NI3 )

JUDGMENT

The accused was charged with three counts of Rape. and one count of Sexual Assault, The
amended information filed by the Director of Public Prosecution reads as follows:
Cowd |

Statement of offence
Rape: Contrary to Section 207 {1yand {2y du)and {3) of the Crimes At 2009,

Particulars of Offence

DANIEL SINGH sometime between the Ist day of January 2006 and the 31st day of
Drecember 2016 at Suva, in the Central Division, had carnal knowledge of NB, a child
under the age of 13 year.

Count 2

Starement of Offznce

SEXUAL ASSALLT: Conteary 10 Section 210 (1) (a) of the Crimes Act 2000,

Particulars of Offence
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DARNIFL SINGH sometimes between the Ist day of Jenuary 2006 and the Fist day of
December 2016 a Suva, in the Cemral Diviston, ualawfully and indecently assaulied
NB. by touching her breasts with his hands.
Congt 3
Seatement of Offence
RAPE: Contrary 1o Section 207 (1 amd {2y and (33 of the Crimes Act 2009
Farticulars of Offence

DANILL SINGEH sometime between the st day of January 2017 amd the 3lst day of
December 2017 at Suva. in the Central Divison, penetrated the mouth of NI, a child
under the age uit 13 vears. with his ponis,

Count 4
siatemuent of Offence
RAPL: Contrary 0 Scetion 207 (1) and 23 (abund £3) ol the Crimes Act 2009,
Particulars of Offence

DANILL SENGH sometime berween the 1st day of January 2018 and the Hxh day of
January W at Swva, 1o the Ceatral Division, hud curnal Koowledze of NB, a child under

-

the age of 13 vears,

The accused pleaded not guilty to the charge. The trial commenced on 17 August 2022 and
concluded on 18 August 2022, The Prosecution presented the evidence only of the
complainant. At the end of the Prosecution case, the Court found no evidence to maintam
Count 4 of the information, The accused was acquitted of Count 4. In respect of Counts 1, 2
and 3. the accused was put to his defence. The Accused elected to give evidence under oath
and called his sister, wife and the police investigating officer. At the end of the Defence casc,
the Court heard oral submissions tfrom both Counsel, Having carefully considered the
evidence presented at the trial and the respective submissions, [ now proceed to pronouncs

my judgment as follows.

The Prosecution hears the burden o prove all the elements of the offence and that proof must
be heyond reasonable doubt. The burden never shifts 1o the accused al any stage of the trial,
The presumption of innocence in favour of the accused will prevail until the charge is proved

bevond reasonable doubt,

According w the miormation filed by the Director of Public Prosecutions, the complainant

was under the age of 13 vears at the time of the alleged offences. She did not possess the
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-



(¥ )

8.

4,

necessary mental capacity to consent to any form of sexual activity. The offence of Rape as
charged in Count 1 consists of the following clements.
{a). The acvused, Daniel Singh,

{b). Penetrated of the vagina of the Complainant NB with his penis.

The offence of Rape as charged in Count 3 consisis of the following elements.
{a). The aceused. Danel Singh,

{b). Penetrated of the mouth of the Complainant NB with his penis.

A slightest penetration is sufficient to prove the element of penetration.

To prove count 2 the prosecution must prove the following elements of the offence of Sexual
Assault bevond reasonable doubt:

(&} The accused, Datiel Singh;

{b) Unlawfully and indecently;

[} Assaulted the complainant “NB™.

The words "unlawfully”™ and “indecently” in respect of the second element of the offence of
sexual assault means without lawful excuse and that the act has some elements of indecency
that any right minded person would consider such conduct indecent. The linal element -assault

15 the unlawful usc of force on the complainant by the act of tuching her breast.

The Complainant was 17 years of age at the time of her evidence, ¢ onsidering that she is a
child wimess. Prosecution moved that certain special measures be taken (o protect this
vulnerable witness, The Defence did not raise any objection to this application. Accordingly.
1 took all protective measures available at my disposal to protect the child witness while
ensuring a fair trial to the accused, That decision was made taking into consideration the rights
of the witness and court’s duty to ascertain the truth, and the rights of the accused to a fair
trial. Although the screen blocked the accused's view of the complainant it did not preclude
the accused from effective cross-examination. Main purpose of the criminal justice process is
to get at the truth, I anything stands in the way in truth seeking exercise, that obstacle must
be removed. None of those special measures prejudiced the accused and had nothing to do

with my findings in this judgment.




Now | briefly summarise the salient parts of the evidence led in trial.

NB (The Complainant)

The complainant, NB testified that, her mother used to go to her cousin Fariza and her husband
Daniel Singh’s house 1 baby sit their daughter and do some domestic duties. During school
holidays, she also accompanied her mother to Daniel’s place where she watched movies and
did picnics with them. She was happy in their company until 2016 when Damel sexually
abused ber. The sexual abuse happened in night at Danicl’s house during school halidays in
2016, During thet time, she was staying at Daniel™s house with her mother who was looking
after Fariza’s daughter. When she was doing homework. her aunty (Fariza) told her to tdy
the hed in their bedroom. When Fariza left the room, Daniel entered the room. He threatened

her and forced her 1o do all those things,

Daniel held her hand and put his hand on her mouth so she could not move anywhere, She
started shoutimg but no one could hear her. At that time. her mother, Fariza and her daughter
were in the kitchen, Kitchen is located right beside the dining table next o the sitting room.
Daniel took ol her clothes and started wuching all her body and the breast in a bad way. She
was on the bed. He did front part sexual assault” on her female front part. e inserted his
penis inte her vaging and had sex for 10 minutes. She was not lecling comfortable. She could
not walk property. Daniel didn’t say anything to her at the time he was doing this to her. She
was able to see Danicl because the Hght was on. She could not remember if the door W the
room was closed. Then he took out his penis. wiped oud the white things and asked her to

leave the room. She went w have a bath because she could not feel well, She got sick that dav,

After that incident, she told him that she will tell her mwmn and his wife, He then wold her if
she tald anyorne he will kill or do something 1o her. When she came to the sitting room, aller
having a bath, he came out from the room and sat in the sitting room, He again threatened to
kill her when she complained about her body pain. 8o she didn"ttell her mum or his wife. She
didn't tell anvone about what Daniel did to her because all the time he was threatening to kill
her. She wus afraid that's why she couldn’t tell her mother when she went back to Lokia with

her mother.
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In 2017, he did the same thing what he did in 2016, He sexually assaulted her in a different
place. He put his penis in hier mouth in the sitting room of Daniel’s house. That time, Daniel"s
wile had gone to work and her mum was looking after her danghter. The atlack occurred in a

OMInE.

When she went 1o the sitting room to tidy and clean up, Daniel came out of the room and tied
up her hands, put his penis on her mouth and sexually assaulted her from her back. He did it
for 5 minutes. e was having sex from backside. She was not able to move because he had
put her hands at the back and tled. She was shouting but no one could hear her, Daniel™s
grandmother was in the bed at the back side. She could walk only with a stick. After doing
those things, Daniel took his car and weat somewhere. Her mother called her to bring the
daughter who was sleeping in the room. She didn't wel] her mother about what Daniel had just

dome o her because Dandel had threatened to ki her.

When she was in school. she told her friend Adling about what Damiel had dope 1o her from
2016 until 2018. When she was sitting in the class room, Adlina asked what she is afraid of
as she was not talking. Adlina asked her what really happened. That's when she had to share
about what really happened 1o her. The matter was reported to the Police when Adlina told
the weacher. The teacher reported 1o the head teacher. The counsel in sehool called the Nausori
Police Station.

Under cross-examination, NB admitted that in 2016, Fiona and Daniel’s sister Kashimindar
Kaur {(Neha) were also staving at Daniel’s house. She denied that in 2016, she came o
Daniel’s house in a {axi alone. She admirtted having fold Fariza, Neha and Fione that her
private part was ttichy. They just gave her powder, that’s it. She said that itchiness started two

days after the sexual assault. hehiness stopped when she had a hot water bath.

She knew Abraal, her neighbour. She admitted that she was staying at Abraal’s place until her
mother was discharged {rom hospital. She can’t remember when her mother left the work at
Daniel’s house. During the second incident, Daniel tied her hands. He didn’t use anything but
he used his own hands to tie her hands. ATl the time this sexual abuse was happening, he was
standing at the back, When the second incident was happening in the sitting room, Neha was
not at home. She got married and left the house. Daniel’s grandmother Phul Kuar was in her

room. She admitted that, in 2018, nothing happencd.
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She admitted that she did not tell police that Daniel tied her hands during the second incidert
because she didn’t remember what really happened. She adniitted that she told the police that
Daniel had sex in the bathroom. When the frstineident happened. she could remember where

her mother was,

Case for Defence

Damel Singh (The Accuscd)

Daniel testified that, in 2016, he was residing at his father’s house at Davuilevu Housing, Iris
not a big house. He was there with his wife- Fariza. daughter-Shania, sister- Kashidar Kuar,
(INcha)y his grandmether Phul Kuar, and Fiona and sometimes Rafia and her daughter-NB.

NB's mother Rafia was part time babysitting at Daniel’s place.

From 2016 10 2017, he was working In Suva. He started work at 8.30 am. and finished at 6
p.m. He reached home sometimes alter 8 pam., depending on the traffic. His wife Fariva was
working at Tapoos, They used to go wgether to work in their car. Afler work, he and his wife
staved together in one room. No one had access o that room and usually it is kept locked
because it had jowellery and other valuables. He denied all the allegations that NB was making
in her evidence, Ile said that if unybody was shouting in the sitting room. other people could

frear,

Under cross-examination, Daniel admited that he and his wife met NB for the first time in
2016. She admitted that his wife was buying uniforms and some other schools stationaries for
NB. He admitted that NB sometimes used to come and stay at his place during school holidays
in 2016 and in 2017 while her mother was babysitting, Tle admitted that he treated NB as his
own daughter and she trusted him and his wife, He admitted that he would stay at home on

public holidays when wife went for work at Tapoos.
He suid that only he and his witc would go to his room and no one else would be allowed

there. Her grandmother Phul Kuar would have been 85 plus in 2016. Daniel agreed that NB

didn™t complain to anvone until her teacher reported the matter 1o the Police.

f



Kashmidar Kaur {(Neha),

Neha testified that she got married in April 2017 and went to Tacirua. In 2016, she was staying
atr her father’s house at Davuileva Housing with her brother- Daniel, Fariza, grandmother,
Fiona, Fariza's baby, Rafia. Rafia’s danghter-NB, occasionally used to come and stay with

them during school holidays.

She recalls how NB came alone one day in a taxi with a big bag. NB seemed very restless and
nervous and went (o have a shower straightaway. NB complained of an itchiness in her private
area, When grandmother questioned her, NB started crving and showed her private part which

was red,

Daniel’s house is a small one. The rocans, kitchen, and sitting room are situated side by side.
Sitting room and kitchen are in an open arca. She was home all the time and did not hear NB
shouting or see Daniel doing anything wrong to NB at any time. Only the babysitter Rafia and
no outsider had access o Daniel's room. Her grandmother could not walk and most of the

time spent in the sitting room, walching TV,

Under cross Examination, Ncha admitted that post April 2017, she would not know what
actually happened at Daniels house. She admitted that the door to Danicl’s bedroom was kept
open and Rafia had access to it She disagreed that she came to Court to help her brother. She

told whatever the truth is, She admitted that she has an interest in her brother's case.

Pariza Fazleen Nafiz

Fariza, the wife of the accused, said that in the vears 2016 and 2017, she was working for
Tappoos from where she resigned on 25th May. 2017 1o look after her baby when Rafia used
to charge a high fee. Since the day she resigned. Fariza’s service was no longer required. After
a heated argument over the salary, Fariza was terminated. After that Fariza or her daughter

nover came 1o her house,

In the year 2016, NB came to her place alone in a taxi when Daniel was at work and NB spent

the holiday with them. Upon her arrival, NB was complaining of an itchiness in her private
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part. NB was advised to have a wash using hot water. Affer that, she called Rafia and told her

what had happened o NB.

They lived in a four bedroom house. If somebody is shouting in the sitting room. people in

the house will hear the voice.

Under cross-examination, Fariza said that she has boeen married 1o Daniel for 9 vears. She
admitred that she has an interest in this case as the accused’s wife and agreed that she will do
whatever it takes to get her husband out of prison. She admitted that heing the cashicr at
Tapoos, she used w work occasionally on public holidavs when Daniel wus home. She agreec

that she wouldn't know what would have happened at home when she was out at work. She

agreed that NB sometime used to go into their roon.

PC 42334 Van Ropoimurt,

PC Vari was attached to the sexual offences unit ol the Fiji Police Force for 12 years. She
was the investigating officer in this case. The maner against Daniel Singh was reported in
February 2018, She agreed that Danicl was charged a long time after the report was made.
The reason for the delay being that she received instructions from the supertor officers to
summarise the file. She found that thore was no sulliciont evidence Tor the suspect o be
charged for the offence of rape so she needed further clarification and instructions. She did
only the interview and not charge the suspeet. Under cross-examination, she agreed that the

charges were filed in Court agamst Daniel Singh.

That's the case for the Defence.

Analysis

The birth cenificate of the complainant tendered 1n evidence (PE1) was not challenged by the
Defence. Acconding o the birth centificate, the complainant was born on 10 January 2003,
She was under the age of 13 vears at the time of the offences alleged m counts 1. 2 and 5

(2016-2017) of the information, She did not have the necessary mental capacity to give

consent to any sexual activite, Accordingly, the Prosecution. on counts 1 and 2, needed only

8
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to prove that the accused in 2016 vaginally penetrated the complainant and touched her breast,

And on count 3, that the accused in 2017, penetrated her mouth with his penis.

The identity of the accused was not in dispute. There is no dispute that the complainant used
to come o the accused’s house during school holidays while her mother was babysitting
aceused’s daughter during the period between 2016 and 2017, According to the complainant,
the first alleged incident occurred in a room of accused's house, during night time, The
complainant said that the light was on and she could recognise the accused. The second
alleged incident occurred in brought daylight. The Defence did not dispute the identity of the

accused at all,

The Prosecution solely relies on the evidence of the complainant, She was a child of 13 yeurs
of age when the matter was reported to police in 2018 She was giving evidence in Court
approximately five years after the second alleged incident which oceurred in 2017, The
Prosecution says that the child complainant is credible and reliable. The case for the Defence

is one of complete denial; that the alleged offences never occurred,

The Defence ran the defence on the basis that the complainant was not consistent in her
evidence and that her evidence was implausible that she did not tell the truth in Court. This a
case of one word against the other and the decision twns on who told the truth in Cowrt,

«

However, L am mind(ul that the Prosecution has to prove the case bevond reasonable doubt

and that burden never shifts 1o the Defence,

To challenge the credibility of the complainant’s evidence, the Defence toak up the position
that the events the complainant deseribed in Court were improbable and implausible. Let me
now turn o the complainant™s evidence. Her evidence was that, in 201 6, when the 1* assault
ok place. she, on Fariza's instructions, had gone Lo the accused’s bedroom Lo tdy the bed.
When Fariza had left. the accused had entered the room. He had threatened the complainant

and forced her to do the sexual activities she deseribed in her evidence.

The complainant said that the accused held her hand and put his hand on her mouth so she
could not move anywhere. She started shouting but no one could hear her. At that time. her
muther, Fariza and Fariza’s daughter were in the kitchen. Kitchen is located right beside the

dining table next to the sitting room. The incident had veeurred at night.

4
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The Defence argues that it is highly unlikely that the accused was engaged in those sexual
activities when his wife and the mother of the complainant were present at home. The
complainant could not remember it the door was closed upon accused’s entry into the room.
The police investigators had not drawn a sketch plan of the house and no witness was called
by the Prosccution to describe the layout of the house. There is no cvidence to get an idea as
to the exact distance between the room where the alleged incident occurred and the kitchen
where Pariza and her mother had been at that time. According to the complainant, the kitchen
is focated right beside the dining wable next to the sitting room. [t is the evidence ol the Defence
that the house is not a big house. The fact remains that, at one fime, altogether 7 -8 people

tived in that house. That suggests that the house is not that small.

The argument of the Detence i3 that i the complainant had shouted, her voice should have
alerted her mother and Fariza in that night. Tt s the vvidence of the complainant that the
accused put his hand on her mouth, forced and threatened her, Faced with such an unespected
atiack from a person whom she had trusted so much. it is possible that a child of her age would
have been shocked and frozen, rendering her completely mute. In such a scenano, 1t 1s possible
that the incident described by the complainant to take place without it being noticed by Fariza
and complainant’s mother. 1t is highly unlikely that the accused. a sensible man he 15, will
choose to engage in a sexual activity with a child if be had slightest of doubt that his wife or

complainant’s mother will approach them,

The 2017 attack had occurred in the sitting roem, an open area of the house. The attack had
oecurred ina morning. The complainant had shouted but o one had heard her voice. On that
particular day, the accused’s wife had gone 0 work. The complainant’s mother was looking
after the accused’s danghter, Accused’s grandmother was in her bedroom. She was in her late
eightics and not able to walk properly without the support of a stick. It is possible that the
accuscd was presented with an opportunity 1o penetrate complainant’s mouth in the sitting

room when he was sure that the complaimant’s mother would not approach them or hear them.

15 also contended that it is not possible for the accused 1o penetrate the mouth of the
complainant if he at all thmes was standing at her back, The complainant in her evidenee in
chiel did not say that the sccused was standing at her back all the time. She only said that the

accused came out of the roomy and tied up her hands, put his penis on his mouth. She also said
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that the he was having sex from backside. In her cross-examination, she said that while the
sexual abuse was happening, the gecused was at all tmes standing at her back, It is clear that
she was answering leading questions of the Defence Counsel and answering in a context
where she was describing how the accused was having sex from backside. Even in her
evidence-in-chief, she talked about “backside sex” but the State Counscl did not dig into this

incident perhaps because the accused was not charged for such an act.

This 18 a classic example that demonstrates how a defence counsel, in the course of cross-
examination could achieve his or her objective in getling a child witness to answer the way
the counsel wanted. in the absence of timely objection by a vigilant prosecutor. In another
instance, the Defence Counsel asked the complainant whether she had come in a taxi to the
accused’s house alone. Her readily given was “no’. Then the Defence Councel asked her
whether she could remember such an incident or not. er answer was that she could not

remember,

The complainant was a child, The alleged incidents had taken place approximately 5-6 years
ago. She cammot be expected to give evidence from a photographic memory and describe each
and every fine detail of an incident that took place 5-6 vears ago, which even an adult witness
is not capable of. However, she could very well remember how she was penetrated vaginally
and orally and how she was fondled in a bad way by the accused whom she trusted very much
and how the accused wiped out the white thing from his penis after the fivst incident. Although
she was evasive in answering somie of the immaterial questions, for example the question how
old the daughter of the accused then was, { am conlident that the complainant is an honest

witness who tokd the truth In Court,

The complainant had not relaved any of the incidents o her mother or anvbody umiil she
apened up at school when she relaved the incidents to her classmate-Alding in 2018, The
Detence appears to argue that the complainant did not promptly complain beeause such
incidents never happened. This argument is not sustainable in the circumstances of this case.
There is a reasonable and plausible explanation for the delav. After the first incident, the
complainant was threatened twice with death by the accused when she indicated that she is
going to tell her mother. The accused had maintained thar death threat for a considerable

period of time.

11
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There was not even a suggestion put to the complainant that she had fabricated her complaint
or that she had an ulterior motive to make up these allegations. The eircumstances under which
the incidents eventually came 1o light negate the existence of any such motive. Those

cireumstances further bolster up the version of the complamant.

According to the compluinant, she had first relayed the incidents to her classmate, Adlina,
Adlina had noted the distressed condition of the complamant that she {(complainant) was not
talking to her as usual which behavior prompted Adlina to question “what's the matter with
her?” She had then wld Adlinag what happened and Adlina in turn reported the matter o her
class teacher. Adlina or the teacher was not called by the Prosecution to support complainant’s
evidence. However, the Defence did not challenge this part of her evidence and the accused
himself admitied that the complainant didn’t complain to anvone until her weacher reported

the matter o police.

By the time the complaint was made, she was no lemger in the grips of the accused as her
mother had terminated her babysitting job ar accused’s house. She was no longer under
obligation 1o accused’s wife-fariza who was buying uniforms and some other schools
stationarics. In that context. she would have {elt free w share the incidents with her close
frend. The delaved complaint in this case, in my opinion, does not affect the credibility of the

complainant.

Although the Defence had nothing to prove, it called three witness in addition to the accused
who testified under oath, The accused denied all the allegations and tried to convince the
Court that it was never possible [or him w engage in the sexual conducts the complainant
testified to, given the lavout of his house. the number of people it cecupied. His evidence that
the door to his room was always kept closed and no outsider had access (o it was contradicted

by his wife Fariza. It is obvious that he was giving evidence wo save his own skin.

Neha, the sister, and Fariza, the wife of the accused wre nol independent witnesses who
obviously have an interest in this case. Fariza said she will do whatever i takes o get her
husband out of trouble. Both of them were trving (o convinee the Court that i was never
possible for the accused to engage in the sexual conducts the complainant testified to, given
the fayout of his house. the number of people it vecupied. 1Uis obvious that the accused will

not engage in sexual activities with a child when his wife or sister was around. Therefore, they

AT
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are not in & position to sav whether those incidents occurred or not. Fariza admitted that she
on occasions went to work on public holidays while the accused stayed home. Neha got
married in April 2017 and had left the house. She would not know what was happening at

=

accused’s house from May 2017,

Both Ncha and Fariza testified to an incident in which the complainant had arrived in a taxi
alone and complained of an itchiness in her private part. The complainant denied that she had
come alone in a taxi with a bag. She was only 11 vears old at that time and it is hardly
beliovable that she took a taxi and came w0 the accused’s house alone. The complainant
however, admitted that she had an irchiness in her private part for which treatments were
recommended by the ladies at the accused’s house. Aecording to her, she had encountered
this itchiness two or three days after the sexual abuse. If the ladies had any doubt as to the
cause of the itchiness, they should have reported the matter w pohice or any other authority in
¢hild protection. There is no evidence to that effect. The itchiness in complainant’s private

part 2-3 days aller the sexual abuse is consistant with the Prosecution case that she was raped.

The last witness for Defence was PC Vani, the investigating officer of this case. She was
altached to the Sexual Offences Unitof the Fiji Police Foree for 12 vears. The charges against
the accused had been filed in the Magistrate Court in 2021, about three vears after the matter
was reported to police in 2018, The reason for the delaved arraignment was that she was not
sure if the evidence was adequate to maintain charge against the accused. She had sought

further instructions from her superiors.

This is a case where a complaint had been reecived from a school that a child has been raped
by the emplover of her mother. The statement of the complainant and that of her teacher had
been recorded, In such a context, the investigating officer did not inform the Court what more

evidence she required w charge the aceused for Rape.

Evidence adduced for the Defence is not appealing to me. I reject the evidence of the Defence,

No corroboration is required to prove a charge of rape in Fiji cven in cases where the
complainant is a child. The charge can be proved without any supporling evidence if the

Prosecution can establish that the version of the complainant is eredible and belicvable, The
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Prosecution in this case has discharged that burden. The evidence adduced for the Detence
did not create any doubt in the Prosecution case that established the charges bevond

reasonable doubt. [ accept the version of the Prosceution.

The complsinant said that the accused penetrated her vagina in 2016 and mouth in 2017 with
his penis, She also said that the accused took off ber clothes and fondled her breust. The
elements of the offence of Rape and Scxual assault were established. | find the accused puilty

ancount 1. 2 and 3 as charged,

S
e

The accused is convicted accordingly,

Aruna Allthge

Judue

23 August 2022

AL Suva
Counsel

= Office of the Director ol Public Prosecution for Stute

~ Dharmendra Kumar Tawyers for Defence
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