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JUDGMENT

o The Accused is charged with one count of Indecent Assault, contrary to Section 212 (1) of
the Crimes Act, one count of Sexual Assanlt, contrary to Section 210 (13 (b) (i) of the Crimes
Act; three counts of Rape, contrary © Section 207 (1) (2) (1) and (1) of the Crimes Act and
one count of Rape, contrary 1o Section 207 (1) {2} (¢ ) and (3) of the Crimes Act. The

particulars of the offences are;
COUNT ONE
Statement of (flence

INDECENT ASSAULT: Contrary to Section 212 (1) of the Crimes Act
2009




Particulars of Offence
SANYAAL ROHITESH CHAND berween the 1 day of Janwary, 2018
and the 6% dav of July, 2019 at Nasime in the Central Division, anlaw fully
antd indecently assoulted AYAANA DIPSHIKA LAL, a child under the
age of 13 years, by rubhing her vaginag with his hand fram on top of her

clothes.
COUNT THD
Statement of (ffence

SEXUAL ASSAULT: Comrary ro Secrion 2100 ¢1) (h) 11} of the (rimes
Act 2009,

Particulars of Offence
SANYAAL ROHITESH CHAND beiween the 1Y day of January, 2018
andd the 6% dav of Julv, 2019 ar Nabwa in the Central Division, procured
AVAANA DIPSHIKA LAL, a child wnder the age of 13 vears, (o commit
ast et of gross indecency hy forcing the said AYAANA DIPSHIKA LAL

fo tonuch his penis.

COUNT THEEE

Starement of Offence
RAPE: Conitrary to Section 207 (1 and (2} (w) and (3) of the Crimes Act
2009,

Puarticidars of Uffence
SANYAAL ROHITESH CHAND benveen the I' day of January, 2008
and the 67 day of July, 2009 ar Sukoca Setdement in Valeleva in the
Central Division, penetrated the vaging of AYAANA DIPSHIKA LAL. a

child under the age of 13 years with his penis.

ok



COUNT FOUR

Starement of (ffence
RAPE: Contrary to Section 207 (1) and (2) (a) and (3} of the Crimes Act
2008,

Particutars of Offience
SANVAAL ROHITESH CHAND between the 1% day of January, 2018
and the 6" day of July, 2019 at Nasin in the Central Division, penetrated
the anus of AYAANA DIPSHIKA LAL. a child under the age of 13 vears

with his pens.
COUNT FIVE

Statement of Offence
RAPE: Contrary to Section 207 (1) and (2) (¢) and (3) of the Crimes Act
2000,

Particulars of Offence
SANYAAL ROHITESH CHAND befween the 1¥ day of January, 2014
and the 6™ day of July, 2019 af Nasime in the Central Division, penetrated
the mouth of AYAANA DIPSHIKA LAL, o child under the age of 13 years

with his penis,

Statement of (ffence
RAPE: Contrary to Section 207 (1) and (2} ¢b) and (3) of the Crimes Act
2008
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Particulars of Offence
SANYAAL ROHITESH CHAND berween the 19 day of Janwary, 2018
and the 6" day of Jily. 2019 ar Nasinu in the Central Division, peneirated
the s of AYAANA DIPSHIKA LAL, a child wnder the age of 13 veors

with his finger,

The Accused pleaded not guilty to these six counts, Consequently, the matter proceeded o
the hearing. The hearing commenced on 3% December 2022 and concluded on the same day.
The Proseeution presented the evidence of two witnesses, including the Complainant, At the
conclusian of the Prosecution’s case, the Court found the Prosecution presented no evidence
to establish the first, fourth, fifth and sixth counts as charged, thus; the Accused was
acquitted from the said four counts pursuant to Section 231 (1) of the Criminal Procedure
Act. The hearing proceeded with one count of Sexual Assauit (Second Count) and one count
of Rape (third count), The Accused gave evidence for the Defence. Subsequently, the Court
heard the submissions of the partics. In addition to their oral submissions, the learned
Counsel for the Prosecution and the Defence filed their respective written subimissions.
Having carcfully perused the evidence presented in the hearing and the respective oral and

written submissions, | now pronounce the judgment as follows.

Burden and Standard of Proef

The Accused 1s presumed 1o be innocent until proven guilty, The burden of proof of the
charge against the Accused is on the Prosccution. 1t is hecause the Accused is presumed to
be innocent until proven guilty, The standard of proal in a criminal trial is "prouf bevond
reasonable doubt". The Court must be satisfied that the Accused is guilty of the offence

without any reasonable doubt,

Flements of the Offences

ffi s

The muin elements of the offence of Sexual Assaults are that:
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i}y The Accused,
iy Unlawfully and indecently,

iy Assaulted the Complainant.
The main elements of Rape are that

i} The Acecused,
i) Penctrated the vagina of the Complainant with his penis,

ity The Complainant was a child under the age of 13 vears.

The first element is the identity of the Accused. 1t is the onus of the Prosccution to prove
beyond a reasonable doubt that it was the Accused who committed these offences against

the Complainant.

Evidence of the slightest penetration of the vagina of the Complainant with the penis of the

Accused is sufficient to prove the element of penetration,

Admitted Fucts

8.

The Prosecution and the Delence admited the following facts under Section 133 of the

Crimana! Procedure Act

Lo The Complainant is Avaana Dipshika Lol. hereafier veferved 1o as “Avaana’

of Sukova Settlement, Valelevu, Nasinu.

2 The Acensed ix Sanvaal Rohitesh Chand, hereafier veferred 1o as "Sanvaal’
of Labuass,

3. Avaana’s father s Mahend Chand and Sanvaal s faiher is Dewan Chand.

4. Sanvaal and Ayaana are cousing i.2. their fathers ave bivlugical brothers.




3. Avaanu hax a younger brother namely drvan Lal.
d. Anearly 2018, Avaana and her fomily lived in Nabua
When Avaana and her family lived in Nabua, Sanvaal would visit them,

8 Sometmes in 2018, Avauna and her family lived in Nabua, Samvaal would

vt them,

9. When Avaana and her family moved 1o Sakoca Settlement, Valelovn, Nasing

in 2018, Soveal lived with them.

10, The following document and s comtent have been agreed 1o be tendered by

Prazecution and Defence
a)  Birth Certificate of Avaang

The Accused is the Complainant's cousin and wsed to vigit her home in Nabua often between
the tst day of January 2018 and the 6th day of Jaly 2019, One day, when the Complainant
was plaving with the Accused and her younger brather in the room, the Accused had put her
hiand on his private part. He was stll wearing his clothes when he put her hand on his penis,

The younger brother was in the room when he did that to her, Her parents were in the kitchen,

preparing their dinner. When he put his hand on his penis, she saw white liquid come out of

his penis. She then made an excuse, saving she wanted (o wash her hands and leave the room,
The Complainant explained that she did not tell anyone sbout this incident because she was

scared of the Aceused.
During the samwe period, the Accused and the Complainant played hide and seek inside the

bathroom, While they were inside the bathroom, hiding. the Accused had placed her hand

on his penis,
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In 2019, the Complainant and her family moved to Sukoca, The Accused also lived with
them. One day, between the Ist of January 2019 and the 6th of July 2019, the Accused came
to pick up the Complainant from school as she was sick and vomiting. Her parents had gone
to the hospital as it was her mother's checkup day. When they came home, the Complainant
changed her clothes and lay on the bed for a while, The Accused then came and removed her
clothes and penetrated her vaging with his penis, The Complainant had not wold anyone,
including her pavents, about this incident, as the Accused told her not to tell anyone.
Eventually, the Complainant told her sister-in-law about what the Accused had done 1o her,
The sister-in-law had then informed other elders of the tamily and confronted the Accused.
The Aceused then denied the allegation and suggested they should go to the Police to find

out the truth, The Accused had suggested and volunteered to go to the Police,

The Accused denies this allegation and states in his evidence that he had not done such things
to the Complainant. He explained the strained relationship he bad with the sister-in-law of

the Complainant.

Exaluation of Evidence

13.

14,

In view of the evidence presentad by the Accused and the Complainant, It appears that the
different versions of evidence presented by the Complainant and the Accused. In such
circumstances, the Court must {:{)néider the whole of the evidence adduced in the wial,
including the evidence of the Accused, to determine whether the Prosecution has provern
bevond reasonable doubt that the Accused had committed these crimus, The task of the Court
is not to decide who is credible between the Complainant and the Aceused. (vide; Liberato
and Others v The Queen ((19835) 139 CLR 307 at 515), Goundayr v State [2015] FJCA
1 AAL0G77.2011 (the Znd of January 2015}

tshall now proceed to evaluate the evidence. In doing that, [must fest draw my attention to
determining the evidential rustworthiness of the Prosecution’s witnesses. Kulawunga J
in State v Solowone Qureai (HC Criminsl - HAC 14 of 2022) has explained the test of




determining the testimonial trustworthiness of the witness on the basis of credibility and

reliability of the evidence, where His Lordship held that:

U considering the testimonial rustworthiness of o witness there are two
aspects that a cowrt Is requived to consider. One is the credibility or veracity
and the other is the accwraey and veliahility. The former relate to the
witness s sincerity, that is. his or her willingness to speak the ruth as the
witness befleves it 1o be. The latter concerns and relate to the actual acewracy
aof the witness s lestimony, The accenracy of a witness's testimony involves
considerations of the witnesy's ability to accurately observe, recall and
recotnl the events in Issue. When one is concerned with a wilness s veracity,
ane speaks of the witness’s credibilice. When one is concerned with the
accrracy of a witness's testimony, one speaks of the reliability of that
testimony. Ohviously a witness whose evidence on a point is not credible
capnet give reliuble evidence on that poing. The evidence of a eredible, thai
is, ap honest wimess. may, however. still he wweliable. [vide: R v, Morrissey
(1995; 22 QR (3d) 314 ¢C.AJ, Doherty JA. far po 326)0 2004 MBCA 74
(Canldly and B v, HAC 2009 ONCA 536, 244 O.A.C 288 Rov, HO, 2009
ONCA 56, 244 O.A4.C 28817

Consequently, the Court should fivst look into the credibility or the veracity of the evidence
given by the witness and then proceed 1o consider the reliability or accuracy of the evidence.
In doing  that, the Court  should  consider  the  promptness/spontaneity,
probability/improbability, Consistency/ inconsistenty, contradictions’omissions,
interestednessfdisinterestedness/bias, the demeanour and deportment in Court and the
evidence of corroboration where ¥ is relovant, (vide Matasavd v State [20486] FICA 118;
AAUDO36,2003 (30 September 2016, State v Solomone Qural (HC Criminal - HAC 14 of

I shall first draw my focus on the issue of probability/possibility of the first incident

explained by the Complainant, According to the Complainant, hier younger brother was in



18.

.
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the room when the Accused allegedly put her hand on his penis. He was still wearing his
clothes when he put her hand on his penis, suggesting that her hand was on his penis over
the clothes. She then saw white liquid come from his penis. The Complainant made an
excuse, saying she wanted to wash her hands and left the room. This evidence indicates that
the said white liquid was on her hand. The Count heard no gvidence confirming that the

Accused put his penis out and placed her hand on his naked pents,

Hthe Accused put her hands on his penis over the clothes and not on his naked penis, she
could not see any white lguid coming out of his penis, There is no evidence explaining
whether the Accused took his penis out 1o release such white liquid from his penis. The
Complainant specifically answered. stating "no" when the learned Counsel for the

Prosecution questioned her whether the Accused did anything else to you apart from putting

her hands on his penis. The Complainant's answer suggests that he only placed her hand on

his penis but did not ask to perform any other act, The Court did not hear evidence of the

Complainant explaining that the Accused had performed any other act with his penis,

Given these reasons, there is reasonable doubt about the possibility of such an incident

oceurring, 85 explained by the Complainant,

The third incident occurred when the Accused brought her home from school as she was sick
that day. Having penetrated her vagina with his penis, the Accused had twld her not to tell

anyone about this incident. Mo one was at home when this ingident occurred.

The Complainant had not promptly reported these incidents to her parents or anyone else,
She eventually confided to her sister-in-law, wha is the second Prosecution’s witness. | shall
now proceed to determine whether the delay in reporting these incidents affected the

credibility of the gvidence given by the Complainant.

extensively discussed the issuc of delay in reporting, where His Lordship found “the totality

of the circumstance test" is the corvect approach in evalualing the delay in reporting to
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determine the credibility of the evidenee. An unexplained delay does not necessarily or
automatically render the Prosecution case doubtiul. Whether the case becomes doubtful

depends on the facts and clircumstances of the particular case.

I observed certain contradictions n the explanation the Complainant gave for the delay in
reporting. She initially stated that she was scared of the Accused aller the first incident that
allegedly occurred in the room in the presence of her younger brother and therefore did not
inform anyone about that ineident. The Complainant did not say that the Accused threatened
her asking her not to tell anyone about that neident, leaving a doubt why she felt scared of
the Accused. However, she continued o play with Lhe Accusad and hid with him in the same
sathroom while playing hide and seck. This creates doubt about whether she was actually
scared of the Accused and whether the explanation given by the Complainant for not

reporting the matter 1o anvone is true,

In contradicting her above position, the Complainant cxplained during the cross-examination
that she did not inform her parents because she was afraid of them, The Prosecution
presented no explanation for the contcadictory nature of the explanations given by the

Complainant for not reporting this incident promptly.

The sister-in-law, tn her evidence, explained that the Complainant told her the Accused had
sexually abused her, The Complainant said to her that the Accused had given his penis for
her to touch until he cjaculated. Morcover, the Complainant had fold her that the Accused
had penetrated hey mouth with his penis and cjaculated in her mouth.

The evidence of the sister-in-law is not evidence of the fact that could corroborate the
Complainant’s evidence, but they are relevant to the ssue of consistencies in the conduct of
the Complainant; hence, they link to the issues of credibility and reliability of the

Complainant’s evidence. (vide Gates CJ in Raj v State f2014) FISC 12; CAVO003, 2014 120

August 20143, 1t 15 sufficient to disclose some material about the unlawiul sexual abuse and
nut required to explain all the ingredients of the alleged sexual conduct, {vide Raj v State

{supra).



26. 1 observe certain contradictions between the evidence of the sister-in-law and the
Complainant. The Complainant, in her evidence, specifieally stated that she told the sister-
in-law everything done by the Accused. Howewver, she did not mention in her evidence any
incident where the Accused penetrated her mouth with his penis and ejaculated inside.
Considering  this  inconsistency, logether with the abovediscussed issues of the
complainant's evidence, creates a reasonable doubt about the credibility and reliability of

the evidence given by the Complainant.

27 Considering the reasons discussed above, | find reasonable doubt in the evidence given by
the Complainant; hence, T do not accept them as eredible and reliable, Accordingly, 1 find
the Prosecution failed to prove the Accused guilty of nne count of Sexual Assault and one

count of Rape as charged in the Information,

28, In conclusion, T hold the Accused not guilty of one count of Sexual Assault, contrary to
Section 210 (1) (b) (i) of the Crimes Act and one count of Rape, contrary o Section 207 (1)

and (2) () and (3) of the Crimes Act and acquit from the same accordingly.

29, Thirty (30) days to appeal to the Fiji Court of Appeal.

Hon, Mr, Justice LDLR.T. Rajasinghe

Al Buvn

218 December 2022

Solicitors
Office of the Director of Public Proseculions for the State,

Office of the Legal Aid Commission for the Accused.






