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Cause and Bacligrolflld 

I. This is an appeal against an order of [he then Ma'>ter of the High Court In Labasa granting an 

order for vacant possessi()n "rthe property contained in CL 3807 being Lot I on Plan M. 2277 

lhrrner Nanhu Sm:;:[ Reserve. On the order ofrhe Master of the High Court, the appellum had 

to give up and deliver vacam possession of the propeny within a month from the date of the 

judgment being I Sepkmber 2020. 

The appelium then meJ an appeallll1d alsu applied tilt' a SlaY oCtile execution dtlle orders or 

the Ma,tl'f which was reius(.'{/ by his Lordship Justice All1uratunga on 13 November 20::0. 

3. Til.: appeal ",\. listed iJel1.JW me for hearing. The appellant did n01 appear in Court to pro~eed 

with his appeal. Ilc ha~ failed to prosecuk his appeul. Th",re is so much delay by the appellant 

in having (his matter determined "ith due diligence. 

4. This mal",~' should b", struck out for want of prosecution of the appeal hut r will still d..:al with 

the grounds of appeal and dClennine the case on its merits to (!Void any lurtller applicatiolls IiJr 

reinswtement o( this acrilln in the 11 igh Court. 

5. It j,; impnrtam that there be a lioaHty to litigation and striking out j(lf want ()fpros~cU1i()n will 

nm assist in thi, case. I hllV~ befbre me 411 Ihe materials including t.he appellant's wriu<on 

submission~ to deal with the substantive appeal. 

Grounds of Appeal and.1nalysis' 

6. '111e I" ground ofappca! ;;tareS that Ih" Mash:r erred in law and in iiwt in requiring the appellant 

to prove on aftidavir ~videnc~ tt \:ondusive right to remain in PU:-,st!ss1on when the law requires 

some tangible evidence establishing a right or an arguable cilse which the appellant had 

establiShed through an affidavit in opposition . 

7. Cnder s. ]72 ,)fth~ Lund TransiCr Act 1971. the appellant may show cause why he refu~es to 

give p<l;;;scssioH of the subject bnd and if he proves to the satisfaction or the judge a right to 

POSS""iOll of the land. an order (,lr ,.acant po%cssi()n will not be granted. 

lS. It is essemia! to nndcr::;taod the basis on which the appellant waJ1ls 10 cunlin!.!", III occupy the 

property as a tenant. The appellant's claim b that the father nflhe resp()ndent' was originally 
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Ih~ o\\ner of tile sUb.kcl property. It i, contended thaltheir father sub ···Iel pun of the lir.>! floor 

to the appellant <md started ,,'ollecting rent from him, 

9. It is further contended that the father as&urcd the appellant thal he c()uld OCCUpy the premises 

as k)ng as he "'·ants and that no one would evict him. The appellant says that fw relied on the 

a;,suranc~ and never insbted I()I' a tenancy agrc"mt'nl and further did a lot of legal work free 

(hr their father. llc says that this arrangement between him und the r",p()ndcnt~' fwher giv6 

him the right in equity to st"y on the land. He is thus raising promissI)ry .;:stoppel which he 

say.$. precludes lh~~ re~pnlldents frDm seeking an (WJt"f thr vacant possession ag~"linst him. 

l!). On the issue of promis,()f'~ ":itopr.:;!. M4ster Buli illund that the appellant had a couple of 

diflkullies in relying 011 this (bOrine. The tirst v\·as that the alleged promise was nut mude by 

either of the phlintifh to the appdlaul but by their lather v ... ho \las the previou, (H'ner of the 

property, I presume (rom this Jinding lhal the Master rne:lI1tthat the nev\ o"flers of the pwpcn) 

cannot be bound by the previous owner's as!;urances and rC()mis~s unless there is clear and 

cogent a(:t.:cptancc ~nd aCkllu\\ IcdgmcnI ()fth~ Jrrang~ments. 

II. The second basis. the 1 .... 1;"[,,r !{)und, \\'4S luck of any "viden;;" of the said urrangemenl. Th" 

Nlaster said that th~rc \"as nn su;.:h tangihle evidence befitre lw1' fbr the ('ourl to b~ satistit.!'d 

dWl any binding promise was made. 

12. I find that the \-lasler "ad correctly arrived utthe finding Ihat there is no tangible eviden,:" of 

any promise mmk by lh~ chth<!!' ofl.h.: respondems that the appdlant "(In stay lI,., th.: propcn) 

as long as he wams. An) such pmmise had tll he in wrilinr and accepted by the ne" owners 

ofthe pwren; to he binding, ,)n them. 

13. Although Master Bull did 110t identilY the legal provisions whkh !'.:quires >lIell arrangement> 

to be in '\-riling by the owner, of the rmperty ifit i, to be used against them to dairn an interest 

in their property, I idemity s. 59 'Ifille llldetllttizl'. Guarantee Ilml iJuilmelll Act /881. 

14. The material parts "flhe seclion "<::'1,1> us iollo\\s: 

""Vu uctioll !'ihull be hroughl «, UpHH un}' ,,-vnfn:u:,:f jiJr ,w:,,!!!. ofltmd~ .. , H!/feWf.Jllf.'f or ht;'r(j'dil(J/li.t.:'n(,~ 

or a/IV illterest in or c()n,~ert1iltg tht!ln: '" j,mifJs}\ thL' agreement upon which };u,:h uClion is w 
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he hrought or .\·OlJlt!. memor,mciutn or }fote fherf:i.~/js in wriling unJ !r.igll£td hi: tlut paTIl' to be 

charged therewith or sume mhe,. !)(JI'.\OJ/ ,hacwlIo by him or her /(1"1Id/l' ([I,lhori=ed" 

liixitiJ;.!htt'd «lid Underlined by mefhr ewphu ..... '!.\" 

15. The dbove s""lion vcr)- clearly covers not ol1l~ s'lk of lands and building, hut any interest in 

the lands dnd bUildings. Th" issue in thi> ,!(tion concerns II building and the appellant's right 

to o,~cupy it und~r fin om! prnml:'c 11.1 k~~1SC it for iite. 

I o. Tht,.~ abo\-c iav. do~s not permit onii arnmg~ments [0 he given any regan.L It ,list) ,:>tat~s that any 

llrrangl.:~ment or agreemc-rtt has 10 be in writing and $igneJ by the respondents nr !:>nm~()ne whom 

the} have lawfully iluthurized to d" so nn th(.'ir behalf. 

17. !'here is no ag.r.:emem in writing of the appeHant' s claim and ther" is abo no ev idence that the 

curr,,~nl owners of the property are to bt.: bound h) the agrt;'cm~nL There b no eddence (}fthcm 

h'l,illg assLi!ned ownership of the pmp<:ny with an acknowledgement and acc.eptancc of the 

appellant' ~ rights. Ther1:1~}r~ any agrC'cmt!nt by the: previou$ \)\\:ner docs not automaticalty bind 

the n<:V\ o\Vn~rs. J do "H( lind lhm th~ appdl<lll! can ~vcn rube the issue oi'rromissory estoppel, 

18. i'hc ah"v" issue of rrornissnr) blOppd could be completely dealt with nli :Iffidavils. rh"re is 

Ihl re'luiremcnl tor oral evidence on the issue. The appdlant (aibl to rrnvidc any tangible 

~\'iJe",:c ""J"r s, 59 of the Indernnil). Guarantee and Bailment Act 188 I fl.'r :lIlY right to be 

l'r~alcJ and if ,~ontestcd Iher(!upon to he inve~tigalcd \ ia oral ~videncc. 

19. I'h, 2'''' ground of "P[l<:(l1 stmes lh:n the Master """I'd in law and ill taCt in thiling 10 gi,c proper 

"ei~ht 10', 2&(3) and (7) 1.'1' the COllstiwtiol1 of Fiji. The appellant i, rui"ng thut nnly he and 

an .... ttlcr tenam had been usked to vacate the pmpert} "hilst ,orne, o[iler knants are still 

occupying the properlY, f k argues that there h. COllstillHion.:.d tlbcrirninminn against him, 

2(). The fYhblcr f"llnd Ihm the appe1lmll', ulkgution of discrimination had not been supported by 

any evidence and that il dues OUl give lh" de.iendal1t a right tn Slay on lh ..... pnlpcrty, I have no 

kgal ,'( lactual hasis to lbw the finding of lh<' Master. 
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21. If Ih;; appellant feels thaI he has been unlawfully discriminated by anyone and that his 

c(lllstilurional right ha, been affected. he can bring (i claim for constitutional redress. His 

alkgali{lils of discrimination docs not crcale any right or int.::rcsl to Slay on the property. 

22. rlle 3'" ground of appeal states that the Master ,;rred in hC<1ring the originating summons 

\\ithnut advising the appellant ofliJe datc ofhe3ring as the Labasa Registl') had advised the 

appdlul1t thallh" action would not be h"ard on 15 June 2020 and a new date was w be alloe,lled 

thereb)· br,,;!Ching Ih", rule uf naturaljustke to hen I' both parties. 

23. The appellant "as not denied" hearing. His <'Ounsel \,a, present in Court on 7 May 2020 \\hen 

the matter Was SCI lor hearing on 15 June 2n20. Wriuen s(,bmissi()ns were ordcfl'd to be Jilcd 

and served betorel 1 June 202tl. The appeHant did not app"ar un the dale of the hearing 

however his written submissions were tilily I;ol1.'iidcrcd and 1he issues wised b~· him were 

determined. ! cannot see ho\\' his rights were being breadwd. 

24. On the appeal. tile appcllafll has not salistjed me thal anyone of the issues that he wanted to 

raise orally was nUl in the wriltcn subm issions which was not cOllsiderl'd b} the Master. If 

there were any other maltcrs that the appellant wished to raise in lib oral hearing beibre the 

Master and that could not be mbed due to his non- appearance at the bearing, liK!n that issue 

should have been highlighted bel;;,re me in the appeal. fhe appdlant railed to utilize thm 

oppurtunlty to rabe any Qtht.~r matters. 

25. In any ,'vent the appdlam is chalh:nging the order ror vacant pOS>t'ssi(l11 on the grounds that 

the Maswr had mad" an "nor in law in delermining the isslIe,; raised by him. I r !hur is his 

"oncei'll on the appeal. he cannot a!leg" that his dden.:e "no, 1101 considered by the M:lSlCr. 

There is no merit in the .l'u gfOUlld of appeal. 

26. The 4"' gl'l)un<l oj' appeal states that the Masrcr crr"d in law and in tnct in making a 

determination on attida\ it eviJ~l\..,e wh"n: 

it inroired suhsfunfial law ~.md triable issues which could nOI he (it..'f:ideJ on u.f!idavil 

c\;hienn/ ht-ll l~p()n (lit'Tal. 

¥Ii ,,-111 rJpp!h~ufhm under s. IffY is f!.ene}'al~'V granwd jn clcur ca."-vs h;/wre (her~ an!. clear/tIC!s 

al1d *)/1 lrit..lbie l:'·':SlleS l1fn1>1·~t'er The apPf!lhwl hw) rui . .,,'ed friuhle issue",,', 
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27. fhe appellant docs not identifY whkh issue he raised was triable. I have read his affidavit and 

th.:: submissions. AlIlhc issues that he has mised did not require oral evidence. The issues did 

not creme any calise Ibr him to remain on the lund und therefore no oral evidence \vas 

necessary. By merely saying th"t triable issues have bc~n mised d{)~'S not meall that a trial is 

necessary. One needs 10 exumin~ whether tlw issues raise even creale a right lind in this case it 

does cr.::ate any right l(l[ the appellant to stay on the land. 

28. l11e 5'1< ground or' appeal SlaH.', that the Master erred in making a d<;1termination when another 

action bdng HBC 61 or 20 I <) was instituted by th~ respondents claiming property rights and 

intereSI of justice required thllIIO<l two cases he heard together. 

29.1 have determined the other llC1ion HBC 6101'2019. ! nnd that there is no m"rit in the other 

claim a" wd! and so the appdlant cannot hinge on that matter to ~1l1} on the property. (fthe 

two cas.:s had any bearing 0n cach nth" ... then an application I'll' consolidated hearing ought to 

have b"en made. Raising such issues on apP"al is not going to create any right for the appdlant 

to stuy on the land. 

30. The 6'" ground or appeal Slates that the ruling of the Master is unreasonable and cannot be 

supportc,,1 in vic" of til.: appellant's 5ubmissinns. This is a genera, ground of appeal which 

ml1l1<lt b" del"l'rnin.:d. There has Iii be a specHic stat;;:l11ent on how til" Mas!.::!' was unreasonable 

and in respect of whiCh lindi!!g ,h" was, The ground is frivolous and carries no merit. 

3 i. I H,)W turn to ttl,· issu.: llf cost~. I lind that the appeJiant has onl} made li';vo[ous attempts lU 

slay Oil the property anJ dday the final .. ktermination of this matter. fhe proce(.ilings have 

h<..>en on foot ,ince 2019. Both the iVlastcr and Justice Amartunga had dearly indicated that the 

daims of the appellant do", not have any !.:gal basis to slay on the property. The appellant 

decided to pursue an unmeritorious appeal fl" wh icll he should compensnk the respondents 

wlw have been put to legal cnsts to have tbeir rights vindicrtcd. 

32. The appellam has b"en staying (111 lhe pf\)P~rty t('. almost 4 year:; ,ince the making of the 

applimtion only on frivok)u$ ha;,is. The oasis on which he claims promissory estoppd is illegal 

3$ it COntruYcn~s the la .. v. j \,\.'\.1uld huv~ c.\.pc(kd him i(i kno\v that any intcrc~l UB th~ hmd 

cannot be contended on an oral pr(>misc. 
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Fillal ()rder~ 

3.1. [n the tinal anaiy"b. I make the li)llm,ing orders: 

1. Tlte appelll is dismined. 

2. The IIppel/lllt! is to mcaie the suid property by 15 ;11«(1' 21121. 

1. The appellalll.,hall pay cusrs tolhe respondents in the sum ofS6,50() within 14 da)'sjrmfl 

the dafe of lite judgment, 

l!/: 

j. h Siftxh 1.,J!j'I'·f~.!m lJ;i' jn;:'U:{~'r 

,'>tura-· {,;" !OFiiu" /{"'}kJ!";"'(,I, 

i,rd .. ,.,;iIB( {.fJ4.itJ/':. 

\aj:Ii;, \\;1Ii 

Jud;~t> U$gli Cuurt 
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