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INTHE HIGH COURT OF FLIL AT LABASA

CIVIL ORIGINAL JURISDICTION

CASE NUMBER: HBC 61 612019
BETWEEN: RAMESH CHAND SHARMA AND RAJENDRA SHARMA
PLAINTIFFS
AND: RAJESH RISHI RAM
DEFENDANT
Appegrances: My, £3. Naiz fiw the Plaintif

Ne Appearance for e Defendont

Tuesday 23 Aprif 2023 ot Srva,

The Hon. Madam Ji

e Anfada Wasl,

JUDGMENT

A, Carchwords:

CIVIL LAWY - Secrion 169 Application for Vacant Possession — defendant is alleging that the futher of
the registered proprietors had not acquired the subject properiy properly but throngh fraud and his one
holf undivided xhare which was later inherited by the first numed plaintiff does not give the pluintiff’s
an indefeaible title to chrim vacant possession aguinst him - the defendant being a tenant in the property
does not have any locus to raise the issue of frand against g previous owner of the propery and even if
there is fratud that does not give the defendant a right 1o stay on the land as his tewancy has expired some
time back and lre hras been properly asked to vycate the same.

B. Legistetion:
1. Lawud Tramsfer Act 1974 5169,

LABASA HEC 61 of 2019
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6.

Cause and Background

The plaintiffs are secking an order for vacant possession of the property tn Labasa Town for
which they are the registered proprietors. The application is made under 5. 169 of the Land

Teansfer Act 1971,

The defendant has been occupying the property contained in CT 3807 being Lot | on Plan M.
2277 former Nanhu Strect Reserve in Macuata Labass comtaining 11, 7 perches as a tenant
sinee 1972, His tenancy has come 10 an end and he has been given notices to vacate the

premises which he refused to comply with.

The second named plaintiff was the owner of the property since 1994 and the first named
plaintiff became the regisiered proprictor of the same in 2018 as a beneficiary in the estate of

his father. Both the registered proprictors hold one half undivided share in the property.

Initially, the property was held as tenants in common by Rajesh Prasad Sharma and the second
named plaindff. Mr. Rajesh Prasad Sharma died and his father Mr. Shiu Narayan Sharma
acyuired his one half undivided share pursuant to 2 will, My, Shiv Narayan Sharzma acquired

the interest in the property in 2015,

When Mr. Shiv Nurayan Sharma died, the fisst named plaintiff inherited his interest and
became the registered proprietor of his one half undivided share in 2018. The new owners of

the property, the plaintiif's, then served the defendant with two notices 10 vacate the property.

The defendant challenged the action for vacant passession since 2019 hetore the Master of the
High Court. 1 finally feurd this matier hecause there was an appeal from the decision of the
Master against an order for vacant possession granted by her in favour of the same landlords
but a different tenant. Since | heard the appeal in that matter, | considered it prudent to hear
the application for vacant possession in this case as it concerned the same landlord and the

nature of the proveedings was similar. The parties had agreed o this course of action,
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Defendant’s Position

The defendant’s only basis t stay on the property is outiined in the atfidavit in opposition. He
is arguing that the plaintiff’s do not hold an indefeasible title to seek an order for vacant

possession from him,

tHe states that he has made numerous discoveries regarding the proprictorship of Crown Lease
No. 3807 (the subject property). He savs that on 22 July 1994, the said property was transferred
o Rajesh Prasad Sharma and Rajendra Sharma. Both are sons of $hiv Narayan Sharma. Rajesh

Prasad Sturma died on 4 lune 2014 in California,

The defendant says that he had conducted 2 search at the Probate Registry, He discovered that
Rajesh Prasad Sharma. in his purported willl had appointed his father Shiu Narayan Sharma as
the executor and trustee and had bequeathed the said Jease 10 his father. A copy of the probate

and the will was annexed.

The defendant says that Rajesh Prasad Sharma was married to Mala Sharma, He says that the

signature appearing in the sald will is not that of Rajesh Prasad Sharma. It is contended by the
defendant that although the purported will bears the name of Rajesh Prasad Sharma. he is
advised and verily believes thar Shiu Naravan Sharma brought a persan w the lawyer Mr.

Muohammed Sadig who impersonated himself as Rajesh Prasad Sharma.

. The defendant says that he has also spoken o Mr. Mohammed Sadig and shown him the

photograph of Rajesh Prasad Sharma. The detendant savs that Me. Sagid condirmed w him that

he was not the person who had execuied the purported will,

. The defendant contends that in 2006, there was no requirement of identification o be produced

and aceordingly Mr, Sadig had not sensed the impersonation that the purported will was null
and void, Mr. Shiu Narayan Sharma had committed fraud o defeat the righis and entitlement

of Mala Sharma the lawiul widow of the deceased Rajesh Prasad Sharma.

. The defendant says that the first named plaintitt Me. Ramesh Chand Sharma has acquired the

interest of Shin Naruyan Sharma. His interest is defeasible and he has no {ocus to bring any

kind of procecdings against him,
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According to the defendant, the first numed plaintiff Mr. Ramesh Chand Sharma is aware of
the fraud and that the defendant in his endeavours also intends to inform Mala Sharma the

fawiul wife of Rujesh Prasad Sharma of the fraud.

Law and Analysis

- The plaintifiy are the current registered proprietors of the property. There is no action on

challenging their proprictorship except for allegations made in this case, The defendant is
chatlenging that one of the plaintifi”s title {first named plaintifix) is not indefeasible. He is
alleging fraud against the father of the first named plaintit. | must identify the reasons why
the defendant cannot clutch on his affegations to remain on the property.

Firstly, the defendant does not have the locus to challenge the question of defeasibility of the

title of the plaintifts. If there s anyone who could raise this issue, it ought to be the persons

entitled 1o the benetits in the estate of the deceased Mr. Rajest Prasad Sharma.

- The defendant is not in any way entitled to any benelits in the estate of the deceased Mr, Rajesh

Prasad Sharma. He has not claimed any right in the estate, His only right 10 stay in the property

was pursuant (o a tenancy agreemendt which is no fonger in place, The wnancy agreement has
expired in May 2019, The defendant’s concerns of traud does not give him the right to stay

on the property.

- Secondly, the allegations of fraud s pot against the plaintiff's hut their father and the

allegations are not even made by anyone who is affected by the fraud. i is not made by anyone
who is entitled 1o any permanent or realizable interest in the land, Why is the defendant
interested in Dghting someone else’s batde which is ot going 1o give him any redason or cause

10 sty on the propery?

. Further. the father of the plaintiffs, Mr. Shiu Naryvan Sharma, had acquired the praperty in

2015 us « beneficiary in the estate of Mr. Rajesh Prasad Sharma. Since 2015, no one challenged
the will of the deceased Mr. Rajesh Prasad Sharma which gave Mr. Shiu Narayan Sharma the
right to becotne one of the eo-owners of the property. THI now, there Is noe action 1o challenge

that will, It ts almost 8 years now,
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20. Even if there was a challenge 1o the ownership of the property beld by Mr. Shiu Naravan
Sharma that does not give the defendant any colour of right to continue to stay in the property

4% g wenant.,
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. The defendant has not appeared in Court to show cause why an order for vacant possession
should nat be made against him. His aftidavit also does not show any cause. He must therefore

vacate the property.

22, 1 now turn 1o the issue of costs, The defendant dees not have any basis 10 continue to oceupy

the sakd property. He has brought the allegations which will not in any event give him the right

W stay in the propernty.
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. His clearly discernibie that he does not wish to vacae the property as hie is occupying the same
without paying the rent and wishes to continue 0 gain heneflt in the same way. His actions are
designed 10 proleng the matter and cause more expense to the plaimtiff™s. The bringing of this
action sould have been avoided if the defendant had vacated the premises earlier. The plainutf’

has incurred vosts from 2019 tll date to have this matter finalized.

24, The defendant should be liable for all costs in the proceedings and for puting the plaintiff ©
conts by delaying the matier. The plaintiff had to appear hefore the Masier and then before itwo

Judges of the High Court for the mauer to be {inalized.

. Master Bull had clearly indicated in her interlocutory ruling of 31 August 2020 that s. 168
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application proceedings was not the forum to challenge the vadidity of the will pursuant o
which Mr. Shiu Narayan Sharma became the registered proprictor of the one half undivided

share in the estate of his son.

26. Justice Amaratunga found the same in his ruling on leave to appeal Master Boll’s interlocutory

ruling i the matter delivered on 16 November 2020, He stated as follows:

“f have perused the supplemesitary affidavit where Defendeant is alfeging frand aguinst @ thivd
(P8 e : B 8

purly By a previous = share owner who had transfesved iz rights to the first named pisintiff....

Such an allegation of praud canaot iveate wpye Fight Jor the Defendants 1o possession or prolong

Frawd  regarding  previous proprivior cunnet deprive

sheir possesséoi. Thiv fype of

indefeasibility uf tide of the Pluinsifi”

w
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27, Two judicial officers had already indicated 1o the defendant that the issue of fraud does aot
create any right for him to stay on the property but the defendant still pursued the matter, When
the matter was set for hearing, he failed to appear and show cause. He has by his conduct put

the plaintiffs to a lot of legal expense for which he should be Jable.

Finagl Orders

28. 1 theretors make the following orders:

0} The defendant is 1o give vacant possession of the property te the plaintiff’s within

i4 days af the date of the judgment.

{ii) There shal be costs apainst the defendant in the sum of 56,500 which sum shall be

puid to the plaintiff's within 14 days.

Sudge - High Court

15064, A3

i Sairer Law for thy Pl

2 A K Stk Lawvers jor the Degendani,

3 Labuse HBC 64 of 2419,
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