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Intraduction
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{2)
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£3)

The Plaintiff filed a Writ of Summons on 25" April 2018 and seught for the following rehef:

{03

1y

(%)

fvit)

{witeh

0)

AN _ORDER validating the Codicil and its contents therem executed by the
decensed on the 127 of August 1968 fo be a supplemantary of the Last Will and
Testament of MOTI CHAND aka LUDUR doted 4" of March, 19656,

A grant To be issued pursuant 1o the Last Wil ond Testament of MOTI CHAND
gka LUDUR executed o the 4™ of March, 1966 and Cndicsd executed on the 127

R Dbt o e S

of August 1988 to the Plamtiff

AN ORDER removing the 2" Defendant as the acminated trustee MOTT CHAND
aka LUDUR under the will dated 47 of March 19648,

AN _ORDER restraiming the 17 and 3™ Defendant from appiving for Letters of
Administration Grant on the estate of MOTT CHAND gka LUDUR and the Plgintiff
be appomted in the Place of the Defendant under provisions of Section 35 of the
Succession, Prabate and Admirmistration Act of Fiji Cap 60,

AN ORDER for the 3™ Defendont to refease to the Slgintiff ol decuments
pertuiring Yo the estate MOTI CHAMND aka LUDUR

AN ORDER €or stay en Cowi Action Ma 75 of Z017 under the Prabate JTurisdiction
AN CRDER that cost of thus action be paid oy the Defendant on ndemaity bas:s

ANY OTHER ORDER that thig Honeurable Court may deem fit, just and expedient.

THE total amount cloimed 13 Bmited To the wrisdictran of this court,
B ul: J

The 1 Defencant filed 15 Statement of Defence on 11" June 2018 and later smended the
Statement of Defence tagether with o Counter-Clam on 097 December 2019,

Reply fo Amended Statement of Defence and the Counter wus filad by the 1 Defendant on
18" December 2019

¥ Defendant’'s Reply to Defence and Counter Clarm was Filed on 097 Jamiary 2020,

Evidence

Mlaintiff'y Cose

The Plainti Ff cobied two witnesses.
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[(FW1} Meli Vakacegu

This witness gove ewidence in his capacity 65 the Serior Court Officer in Charge of the Principle
Prabote Registry based in Suvo.

His avidence in summons was a5 follows: -

Aeterred to flie i hiy posyession. Probute su J13T ed oe 7 Sugust 1985 by the Execytors ikl
Chanpot, Dhurup Lof, Brd Lol Chettgr Lol and Proheied B Khelawae The Fle bod the deceasers
arsgrnod will deted on 87 March 1986 Moy Testutses o witvesves srture. No fssue with dacsaseds
wilh [Exbibit PU] There o a codicd oft Prabote file It 5 not signad by the Testater tut hed the
mpression of e ond Shanpot’s left thumb pring together with the soretores of the other Evecatars
{mch Mo prebotas GOt w0 dgsbed o Peobate Appifcotion Mo, J1132 There wug 5 Coveet foctans By
Chaftue Lod (Flaintif f) Queeot fe 3371998 lodyed on 17 dugust 19594, [Bamikin 23]

Chriging et fidavit of Shauknt was filed together with Probute docutvents for gront Hig affidavt tefls the
Court the cirgumstances in which the Codicl was mage.

At thiz stoge of the proceedmgs, the I Defendant objected to Shaukat Alls affidait to be tendered
into ewideace on the grounds that Ceposent Shoukot A8 hos already token demise,

Hewmazr, Counsel rapragenting the Phintiff submitted that Shaukst's affidavit taken about the Codicit
i wes rased ot paragreph 7 of the Fre-Triod Confererve minutas oad o 15 for this court 0 decide as to
what weioht to be placed on Shouket’s of fidavit,

FThe Covet ruled thet Shoukar & affidawt 10 e mariied andd tendarad inte avidence s Extebip 55

In Cross Examinotion

The witnaes testified that the will neess o be doted stherwise it wiff be refugpd e hod prevously deal
weth Zodiails. Cadieds alsp needys to be dated

The witness IPW1 ) ooked ot the Codicd! and said: written with o pen, it is demaged, he will not aooept thig
coticif w the present form. e cannot say when this codicd was signed or when the thumb print was
impressad withesses signoture appears with the doies.

The Testator signed the will on 047 Moreh 1986,

Fhe Codicil hos o thumb prnt it will raise ¢ doubt IF one decument {will] signed and {codicil] has o thumb
s alic)

Probote registry will act orcept this codicil since it is undoted, will not seek verification on signatures and
thumb print. He can read port of the codicl; whole codied s thegible ang not be pcrepted ar port af the
weilf

Shaukat Alis affidawit was Filed together with the cath Probate upplication /s still gending asuonce of
Probate grant Since Plaintiffs Zovent No. 32 of 1994 filad in 1994 appears on Court File,
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Witness refarrad to Courts Jﬂf‘-réﬁﬁ{wﬁenc 2 gf 13 Movember 1985 weitten fo Sorshotam & Company
[Exhibat PG 1 apphication not i order comply to certos ragumements and that cothod 15 sesling to remove
beneficary Late Deve,

There was an issue with the Cagicdl - msuss with withesses to provide af fidewis, Bepeficiary s removed
Hence, gront of probote en hold,

He corfirmed to Jourt that he would ret have mocepted #hig codicidin the form oince it wos gedared sod
torn edyes ot Contents runagt be read. Supplementary of fidowis of Shaudert AL wos filed to roatify the

Gl

{PW2] Chattur Lal

Man' Led, {Defendare 11is my yourger beother, Further, [Moti Chend | sassed away in J505. He saw fathers
WlZ rode on 08 Muarch 986 He wos unaware of this Wil yrsil Sehortor Messr Sherame told e aboot
the Wil in 1968 Dhan Fot sos bug mother, Dhuesp Lol younger brather and Bri) Lol slsn ¢ wourger brother

Codicd

Lingwore that bug father mode thig codhcl ip 1958 Mot ware /T omy lwyer came 5o e house. Fotvher dad
iy beptember [F96 becouwse of dubetes

Fothers Oodiod

T 1988 Morv Lo 17 Defendunt waz 4 vedrs old wihar he wog alive Mg
ather and mether did rot teil m about the feshod, Sherorn: Lowvers toid hem about the codficd] singg
after his father's death he tolt mg thot T oadi have te opply for Bogd Leence. My Dousin Prabalod Ram

Ehelowar goee mstroctions to Sherony 4 o His mother was oive tharn,

Ma krows Shoukot Al Sherarcy Clerk, Unowoere F Shouket come home o PR not gware 17 he Ao

arcfgstrated the preporation of thiy codich He oid cal Sheranr & Co te come home foomake Ris codied

When asked why ke waited upti! 2018 to e thir case? His dnswer wos the court made ne decusion and

1—»4

application Far probote grant remomed sending

Affiduvit of Shoukatr Ak

Witness sew this affidowt in 1935 bis signature aporors 0 the Probate Apshoation ledged by forshotam
Lawyers.

Asked if e bnow why Frobute Gront pendiog?
Angwer was: fawyers know why not grorted, Dlgdged o coveat through Sherani & Company becouse fig wos
mwere of the Cadicd and that the brother wag seeiing o Probote Srant Porshotam's filg had

the decemsed v wl! ond codicd

Luestion Whan asked what o he went From Couet?
Arnswers: gtribution in terms of the Wil includmg the Cediol,

Sdupgtion D wou know the contents of the codiil?
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Answar Agart from WA, Gam Chefmman, Ehurup Lal, 8rij Lol and his name {Chattor Loffappears
and delete nome of sister Lata Devi from the will

Brother and sister did not get their share Frem the fether's ertate. T wont fo apply for Probate grant, i
court pllows to do so.

In Coddicd) T had shares in Bus Thnetfuetry.
17 ARl

Reod the Decensed's will long time age. Refers to poragraph (&)~ farher gove mother 173 thare and Otz
Lot, Brij Lol Late Jevi, Mahendra and Mani Lol to get 2/3 shares

Cacdicil Pope 3

3 Lurect Shotiur Lol aiso to be g bane Fivdgry m 273 of the Deceased's Eetgte tagathes with the Deceoseds
sang Dhurug Lal, By Lol Mokendra Lal and Mani Lal

Codicd incfuded my aome (Chattur Lol) end exeluded Lata Dew,

In Crozs Eugmabgtion

Chpttur Lol [Plaistif 1 e the eidec brother of Moni Lai {Defendant 1} and 2% gidest chitd of Decrasad
Moty Chand.

Wil ond Codics

Jnaware father mode o witl dated 04 Marek 1956, nor awore of ity comtent,

Did et Snow will wos made i [958

unimware of codic

Qv nat transfer Route Ne. 12726

LodicH

ywhen Codicil was signed I was rot present. First time T came 1o know about deceased’s will and codici in
1968 Sharoni expluined the Contents of Codicif that [ wns z trustee and ore bene ficiery. Fe sad that he
wiil apply for a Prebate Gronts under the will ond codicil

From 1968 after recenving knowledge of the will and Codicil why profote grant Aot given, igwyers kaow
about it oad Proheied was handiing it T pliced a Caveot because my brother (Plaimt/FF ) and mother wers
appiying for the Probote Gront on deceased’s will

I'wos aware of the Letter dated 177 Movember 1785 or brought it to the gttention of Proboigy
Cuestion 'was put - you faded in your duty to sbtaln Probate Grant and administer the Deceased's Estote

i tarms of the Codici! [vou ware trustee |
Answar wag « Hongfled by Lowyar,

L%
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Lusstion. In Moti Thand's Estate dny Assetys lafed
Angwer. anly Permit e Boute (2725

Aftar 2 vears, e rogd the Will ang Codes!,
Reods - T appent Chatiue Lol [Painti$F] 1o be the Executor and trustee .’

Father could #ot read English

U ETIGE way Father able o Figrd
Answer In Codigd ke impeesged thrum et Faothes wos f10 whes he made the wll gng be

reseter with parents and iblings,

Hiotement of Defence and Counter Clodm

(quEdtion: Why i3 thers en ebjection o allow I Defesdoes (Mow Laf] to be apponted o on
Admunigirgtor w ducensed's will?

Angwer Mg not reqegnving the Densased's Jedicd

Srusstion Ind vow stop Mo Lal [F° Sefendant; from operating the rogte?

Answer Mothes fold Musd Lol 117 Defendont] Route 17754 fo be locked ofter by Mond Lo
(verbeilyl ond ofter mather's demise distrinuge the Asseds Ir (985 mother ook
aftar Route 1276wtk Mone Lol 717 Dedendart | ored mpsel¥

Mo Probate Tssyed o the Ssvate oF Mot Chomg

The Defence Case

51

The Defence Colied the 1% Defandan? as thars only witness.

(BW1L Moni Lal

g
H

He wus the Managing Deecter of Waminokag: Trarspoert Jompory. Al the Yime mother saying 9
Dzerased/ Father 'why dor't vou grve seme security o Chotrue PlaintiFE] to leok af ter ond share, Does

s

rot keaw ohogt the Cpmneny He - Structure. He doase ' see the Deesosed’s il

Clestion Whern asked 1f he wad awere of Codicd made o (904
Ansarer T wrewy poper not codicd

In 1966 father gat bed mdden, mute ond net e goad conditan. [ was There wher 2-3
peolie camz. My mother ond Aunt wos there e

Luesten mother sad have vou mode the paper or drought
Angigar: Thay Saed, Aunte we wll weite here, what To weite?

In renby matier smd
"My rusbond [decessed] nad rot given arvining To Thattur Lol Flarniff D why oot my

email daughters Lata Dev's shars be given te Thatrur Lel

&
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Shwe sl ma, ot Wil but make onother paper
Giuestion What did these people soy?
Answer: to make trustee gad foke owoy Lats's ghara,

The content writken dasn by them was st reed to the father, T was sitting 3 meters
away from them Maother and Aunty talling Father to sign the paper. ‘Boise his hand and
tohe the thumd print and oo something The twe men said. they can't do that.

L de not know whes (91 fathens homed and et tre mpragses In the ofternson mother
was saying husband has noet signed tie popar

Lot

The cortents of poper Apetin Sevy Lowyer tals me o paper codicd made, He told mother sfhout the paper,
mother said the papar not might, fother put thumb print. Do 6ot worey go with Will only to LTA My mother
said popes nor worth We off put fother's thumk priet.

Courrer Chim

want 29 be appenied as the Administrator because business gomy down and Public Trustee 10 2o Srpnt
given an Wit
T dan't want Plaintif to be appointed as Admuisteator because not looking after the business,

Lhuestion Tf Chottur Lal (Phantiff ) is uppomted os Administrater whet would be bhe disgdentaga
te wou?

Angwar He will seil whole business.

- He waz shown paragraph 2 of Cedicd

- He died not ogree with the conters

Crmey Framination

g chid not see the Codicd in 1964, Father bécome bed-ridden in FI65. Me oid not see father's mill hafore
Will showr to withess:

- did not gee thig will until 1985 It s my fothers will

Dote is 04Y March 1964,

Father was siuk and could not foek after property in 1966, but T haove me documentotion to supgert this
I gow the Jedicid in 1987

In I985 hog the will, then got Codicil

Wainibokas! (s sweted by 2 geople, father and Chot fue Lol [Plainiff ]

MNow, f Chottur Lol becomes the Exzcutor he will sell the Assets and permits,

I ean't say if Chatryr Lai archestrate this Coieil

Eam net calfing aiy witnesses to suppart the Defence that Chotiur Lol [(Flaint#E) was nat therg ot the
time of the Codier] Berouss Both mether and Aunty ore dececsed

I do not know who caled Lowvers.

I saw zomeone kfting Fother's hond, mether yelling Aont sovig brother

Lestion If Court gays thet Codicdd is valdd, do you know that whether you nor mother will be
deprived of the share,
Angwe I am Aot hapey.

,
!
i
|
|
i
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According to the will mother will have 123 share you will get mother s shaves. Ff Codiil
i valtd, 1t well go to Mesw Lo, Shattur Lal, Brij Lod, Dhureop Lal ond Mahendra Lal as their
shares under Jow, you will get your share.

Entwre Dispute is nhout Seute

Codicil soys tone out Lata bt you will get vour share and Plaist i fF Chattur Laf to be
appointad aF the Exacutor ond tronsfer the Assets of the Eetote

I hwe gbyection to Jpcicf Because T know, b (Plolntif 55 wil sali 2

SheEtge { gl i Law Res SY shores

In Re -Exomination

s tine. Whnt i your fear that you may lose F Cogod s aofimitted ints wvidence and maede vaha?

Angwer Fartaer will sell Chateur Lo fas 80 shores

LLES TR Why do wou saw Route will e sold?

Ansiwer Srce at past ke wis saileig Onte Road Service Licence operatad by me lefi in Deceased's
Estote

Determingtion

{48} Fallowing are the 1ssugs before thig Court that neads determination:

Lad Ted

=

j“.d

12

I

17

Whether the Codicd made and executed by the deceased on the (27 doy of August
G646 vahd and enforceable?

Whe 3 the raghtful Trystee gnd Benefioary of the Deceased Setate?

Should the Piomnff be declared o have share o« the Decensed's Fatate?

Should the Flantiffs Sratement aof Jiam e upheld or the Defendants
Lourterealaimm?

Whether V' Defendants Cvil Actioabo, 78 of 2017 under the Probare Furisdiston
i procedurally incorrent?

Should the 37 Defendant release all documents pertaung to the estatz of Mot
Chand akg Ludur 1o the Plaintff or the Defendant?

Whether the Affidovit of Shaukst Al being one of the atresting witnesses of the
said Codigil Flled on behalf of the Plant#f is valid?

Whether the sod Codicd was executed under duress?

Whether the Plontiffs age should be of any consideration i gronting him fo be
the Adminigtratar of the sauf estatel

The residue of the sotate 2t which i3 controlied by the 17 Defendant, whether
the Plaintiff has any shares towards 112

Whether the Plaint#f and other biologieal children and beneficigries have obtained
their shares from the estote of M Chand?

Whether picintiff is entivied fo any of the shares from the bus company?

{477 The Plantiff Chattur Lel s the son of the Late Math Chand aka Ludur,

{48} The Plantiff, 1¥ and 27 Defendants are afl buelogical children of the Decensed. Mot Chand,
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The Deceased died Testate on 26" Ssprember 1988 ond hod executed his will on 04
March 1966

The Decensed's lafe wife Dhanpat and the 2 Defendant 8rij Lai end Dhurup Lol were appointed
a8 Trustees, Dxecurric and Executors of the Decsased's Estate.

The Plaintiff's Contention is that the PlaintiFf Chattur Lol ig alse one of the beneficiaries fo
the Dicreased's Estote,

The Plaintiff's further Comtantion s that before the demisz of the Deceused, Moti Chand
through the help of his solicitars from Sheroni and Compoeny | the Decessed made and sxecuted
a Codici on the 12" August 1966 at the presence of Faiz Mohammed Khan Sherani and Shauko?
Al wbich was to amend, modify or revoke parts of the said Deceased s Wil

Thet under the Codiclt, the Dacensed Moti Chand alse appointed the Plunsiff as the Sxecytors
and Trustees of the Estate and displiced his late wife and ' Defendant of their sppomted
pesitiong as Executers/ Exerurrix and Trustees from the Original Deesasad's Wil

The wsue of who is the mghtful Executor and Trustee of the Dececded's E¢tate hag been an
angoing issue amongst trne Plaintiff, 1% Defendant and 27 Defendont as the ¥ Defendant and
2" Defendant do nat wish to recognize the validity of the Cadicil,

The Plaintiff now seeks for the following substantive orders:

(i}  The Codicil dated 12™ August 1966 be recognized os o Supplementary to the
Deceased’s Wili dated 04" Morch 1966

(i} A Probate Grant be granted to the Plaintiff for the mentioned Cudicil and the
Wil

However, the Defendant’s Cantention is that the Estate of Mot Chand oka Ludur remams une
admmistered for the past &0 vears,

The Decensed Mot Chond was unawere of any Codicil and wos unconscious a3 to whot was
happening and why the Representotives from Sherami ond Jompany came to the house and
forced the decensed to affix left thumb by lifting the decessed left hand and affix the left
thumb mark an the decument.

The ¥ Defendont in his Statement of Defence at paragraph B stoted that he is unaware of
any contents of the sad alleged Codicil and thot the Plaintiff humself engaged the Lawyers to
draw up the Codicil ond have the Deceased's left thumb print effixed on the Codicil when the
deceased was seriously il lving on the bed uncansciously

Ay
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Thet the said Codicil shall not at any time be recegruzed by the Court since the Codicil was not
made n ocoordonge to the proper knowledge of the decensed, The Deceased was made to affix
hig & ft thumb on the documents without his knowledge, wherg in fact the decensed of all times
hod been plocing his signotures on all documents

Thet the Court to recognize The Deceased's Will only and not the Cadicil
That #il the Decensed Estate Assets have been disposed off

That m Decegsed Mot Chand's Estate, the grant still remain smpending because the Plantiff
and the ¥ Defendart had put in Coveats obstruching issuance of grants

Whether the oileged Codicit mode and Exseuted by the Deceased, Moti Chared on 127 day
of August 1966 is Volid and enfurcesble?

To be valid, a codich must be executed with the same legal formalities o3 o will Tt must ba in
writing, signed ot the end by the perdon making 1, ond withessed by twe disinferested
witnesses who saw Yhe person sign or heard The person acknowledge his sigaature.

The Question thot needs defermination 15 whether the olleged Codici herein in foot was
executed with the same formalities o3 thot of the deceased's wili?

Tt should be apparent on the face of the aleged Codiaif thot the Deceased, Meoti Chand is the
festator intended by such signature (thumb print) was to give effect to the writing ad his
endici,

I3 the document marked and tendered nio evidence as Exhibit - P2 the Codicl of the Deceased
made and executed after the dereosed's executed hus Will doted 04 March 13887

Tt will be neted thot the Deceased executed iz Last Wil ond Testoment on 047 March
1966, The clleged Codicil was dated 12™ August 1964 some 5 months after the Execution
of the Deceased's Wil

The Decensed tock demise on 29 September 1964 some & months after the Exacution of hig
Wil and some & weeks after the alleged Codinil,

In Wiz Will, the Decessed endorsed his signature und whereas in the Codicil, the Deceased
had affixed his left thumb impression,

It has not beer explained o Court aither by the Flambff and/or the 1Y Defendant os to whn
the Decensed hod endorsed his signoture on the Wil and Thumb Print i the Codic] and why dig
he not sign the Codinid?

The Deceosed's Will appornted fus wife Dhonpat ond nis Sons Dhurup Lol and B Lal to be the
Trustee gnd Txesutrix and Execytors £ wig Estate

1
AW



Chongur Lal v Mand Lal & i BIPP 3% of 20005

72}

{73]

(74)

{75}

{76}

{77}

(78}

(79}

(81}

(R2)

The Deceased's Wil is witnessed by two witnzsses,

The Deceosed gove Devise and Bequeath the whole of his Estate unto his Trustees and
Executeix ond Executors upon trust,

He further devised and bequeathed all his real end personal property unte his wife and
children. The wife t¢ receive 1/3 shore and the balance of 2/3 share +o his children:
Ohurup Lol Brij Lol Late Devi, Mohendre Lol and Mani Lal i equal shores ond shares
aldke.

However, the alleged Codicit in guestion cppointed hiz son Chattur Lol [Plaintiff] and
Prohaiod Ram Khelawon to be the Executors and Yrustees together with the one asmed in
kis said Wil

The alleged Codicil directed that the beneficiary Lota Devi mentioned at paragraph {g) ta
be deleted except for her mainteronce, education and in paragraph (¢} with Will not 1o be
mcluded as a beneficiory in his Will

The Deceased further directed that his son Chattur Lal Plointiff} be also 6 beneficiary
i the 2/3 share of his Estote together with his sons Dhurup Lal, Brij Lal, Mchendra Lol
and Mani Lal.

According to the 1% Defendant, in nis presence the Dececsed alleged thumb print
mpression on the Codicil was token by force by the Representotives from Sherani and
Lompany when the decensed's lefy hond was Hfted end his left thumb print affixed on the
dotument .

In his evidence, the I Defendant was asked i¥ he wos awsrs of o Codicil was made in 19667
His crswer wos that he knew o poper and not Codicil He was presen?t when 2-3 people came
home. He didn't know Them. His mother ord Aunt were there and mother asked them' I they
hac made the Paper or brought i1 The Angwer was we will write down here

They asked mother whot fo write. In Reply mother [Dhanpat] said-

"My husbond has aet given anything ta Chottur Lol Why not ber small deughter -
Lata Devi's shore be given to Chattur Lal "

These people present soid fo moke Chattue Lol g2 Trustee and toke away Lata Devi's share.
Mother was communicating only. Mother and Aunt telling father to sign the paper.

However, according to the Plaintiff Chottur Lal, he wos aot owore if the father had
executed o Will and/or aware if o Codicil was prepared.
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On ©8" August 1985, Dhonpet, Dhurup Lal, 8ri} Lal, Chattur Lol ond Prahalad Rom
Khelawan filed an coth and sought for the grant of Probate in the Deceosed Estate of
#oti Chand in terms of the Deceosed’'s Will executed on 04™ March 1566 and the alleged
Cedicil accordingly. Probate File Reference Mo, PE1139 refers.

The fact connot be denied by either the Plointiff [PW1] - Chattur Lal, and/or the First
Defendont [DW1], Mani Lal that a document in the olleged form of a Codicil was executed
and filed together with the Deceased's Will into the High Court seeking for the grant of
Probate in the Estate of Moti Chond - file Reference 21139 confirma the same and is

referred hereto,

However I rederate that the Court needs to determime whether the oflgged Codicil was in
fact prepared and executed with the same formafities as the Deceased's Will? Further it
should be established ond be apparent in the fuce of the alleged Codicil that the Deceased,
Moti Chand as the Testator intended by such signature and/or Thumb Print was to give
gffact to the writing s his Codigil

Subseguent to tha filing of the Probate Application for o Grant, the Plaintiff Chattur Lat
alse filed o Caveot registretion Mo 32 of 1994 on 187 August 1594 which has now
expired.

The Registry upon perusal of the Appheation geeking for g Probate Grant in Bile Ne P21139
Found that the apphoation was not woorder and wrote back To Messrs Parshotam 4 Zo [Lowyer

aoting for Apphoants] on 137 November 1985 infarming that before the Wikl and the Codicil is
admitted *2 grove for a Srant of Probate, the following recessitias needs to corried sut

(1 The other gttesting witness to the Codiedl ix mow decegsed, f sogsible. anothar
affidovit of dise execution of the instroctions te drow of Codicd from gny other
He)
exguitgr 1§ regquired.

t lother than the beseficiary substituted ] whe wat present at the time of g

) Lthe eeplanaton gaver i poragraph 10 of the Drecutors eoth s ingutfioent How
can _the Ewecutors offer ooy evidence in the matter, as the soid Sodicd was net

in_there custody? An of fidavt of right oad condition s needed feom the Selicrtors
who retamed custody of the Instructions to drow up Codicll that ene beneficiary
hos been removed ond gnother substitutes - i this cose Order 15 Rule & (2)
{h) of the Bules of the Supreme Court sgply at least o spot,

Fencringnis

(31 I hove beers girested by the protgte Judpe 1o invtruct the Solicitors o seren

{41 Kindbrartend

It iz notohle thot whatever queries wers raised by the Probate Office in the letrer of 137
MNovember 1985 was neither adhered to nor compied with, Thus the Appication seeking for o
Probate Srant in File No. 21139 remained impending.



{29}

{50)

(31

(92)

{33}

(94)

{33}

(36}
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The Seniwr Court Officer, High Court Prabate Registry Meli (FPW1] never said that Shaukat
Als atfidavit mode the Codicil valid,

What Meli [PW1] saud in is evidence was that - The Supplementary affidavit by Shoukat Al wos
received fo rectify certain things. He smd further thet the Registrar or Court will determine
the Validity, he cannot reject o decument. He confirmed he would not have accepted the Codieil
becouse:

4y It wos undated

(i} It had torn gdges and contents and cannot be reed.

Vpon a careful perusal of the document falleged Codicil) tendered into evidence os [Exhibit -
P2} the subiect matter of the decument reads as follows-

Instruction and Memsroadum of Agreed " (Page partioily torn).

L/We the undersigned------- .- -in the colony of Fiji, instruet ond re- -
Sherory & Company, Borristers and Solicitor 1o act For medus and- «-such
matters and things which our solicitars shall in their absolute discretion think
fit and proper in the following motters-

Instrictions te Draw up Codied”

It one curefuly examings the top part of the ingtruction to draw up Codicil [Exhibit P21 as
herainabove, the left thumb peint impression of Dhanpat ond signetures of Brij Laf, Chattur Lai
and Prahoiad Rom fhelowan appeses since they hove deposed the cath therein seeking for o
Probate Gront witnessed by Surdj Prasad Sharma as the Selicrtor witnessing thewr signatures
and thumb prin? i the Execution of this very document “Instruction to Draw up Codicil”, so
that it con be admitted inte evidence in Court tagether with the deceesed Will in the Probate
Apptication for consideration ond issunnee of the gramt of Prohate in the Fztate of Moti Chand
to Dhanpat, Brig Lal, Chattur Lal and Prahalad Ram Khelowan to administer the deceosed Estate
of Meti Chand accordinghy

Although the impression of the Left Thumb print of decessed Mot Chand appears ot the
bottom of the Instruction Yo draw up codicil togerher with two other signatures, i+ is unclear
and ambiguous to asceridin as to whe 15 instructing Sheroni and Company to drow up the soid
Cadig,

Further it cannot be ascertained frem this document {Exhibit 21 a8 o the date on which the
deceased Moti Chand impressed his thumb print,

Also whe are the two witnesses signing the said Document, na nomes have been printed or shown
therzin gs to ascertain their identities, '

The Document and/or the alieged Codiell [Exhibit~ P2) has not been drown up and executed
with the same legal formalities as thot of a will. Mavbe, the decument has the Testator
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Maoti Chand's thumb print and signatures of the 2 witnesses. However, the confents heremm
clearly gives instruction to Sherani & Co. 1o act in the absolute discretion as they think fit
and proper in Drawing up the Deceased's Cedicil o per the ntteuctions set out and
enumerated therein ot poragraphs osnd/or clauses 1, 2, 3 ond 4 [whilst it s blapk],
gocardmgly.

{877 Infhght of the abeve the Document and/or the alleged Codicil herein marked and tendered
infe evidence as Exhibit P2, connot be classified and recognized as the Deceased's Codicil
and admitted to prove for o Probate Grant, rather :f 5 ondy g Instruction to draw up
Codiell” for the deceased, Mot Chang,

Whether Shoukat A5 who had deposed an offidavit [Exhibit - PS], is o withess to this
documant [Exhibit P21 - Instruction te Draw up Codiedl,

{98} Itizalzonotes that the Deconsed Mot Chand signed the Wil ot the time of 115 Execution an
4" March 1986

(99} Mowever w tris document [Extubet - P21-Instrygtions to drow up Codicd

In the Instructions to Draw ap Codicil’ - for one reason or the other the Decenseds oft
Thumb print appears.

Why? Thig has act been explaned by The Plamnfd However the lst Defengart explained that
the deceased at that tame was not in his qood health and wos unawore of what was happening

{100} Therefore, baarmg abave in mingd, I find that the Cedicit referred 1o herem [Exmbit ~ P21 s
enly an ‘Instruction to drow up Codicil’ on 127 August 1966, and is not valid and recognized
in law and unenforceable for the following reasons:

£ Tt g undotad by the Deczosed
{2} Wiritten wt mhk
£33 Hog o jeft themb print impresgon of the Deceassd Mol Chang wheregs the

Deceased's Wil ie dated and sigred by the Decenssd
f43 Whether Shaukot A1 whose of fidavt fas Deer Fled inte coort @ i fact ane of the
two () witnesses i this Document?

{5 Tt nag sot bear expouted with the some legol formalitras as g Wil
. 4

Whether the said Codici! was executed under Duress?

{101} Firstly, the document [Exhibit -P21is a foctis an Trstruction to draw up Codici and instructs
what the contents and the format of the Deceased’s Sodict should De Further o s nat i the
Fortm of a Codicil.

{1023 what was cllegediv executed by the Deceased was not a Codies! per se.
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(103} There is no concrate Evidence before the Court ta astablish the allegation that the Instruction
to draw of the Codicil was obtained by Duress and/or m aryway orchestrated by the Blaintiff
Chattur Lal

{104y The 1¥ Defendant only stoted in court that in his presence the Decessed olleged thumb
print impression on the Codiell wos token by force by the Represemtatives from Sherani
ard Company when the deceosed's left hand wos lifted and his left thumb print affixed
on the document,

Whather Shaukat Ali's affidavit being one of the attesting witnesses of the said Codicil
Ffiled on beholf of the Plaintiff Is valid?

{108) The 'Instructions to draw up Codicl’ [Exhibnt P1] has a thumb print impression and witnessed
by 2 witnesves.

{306] It cannot be ascertained from Exbubit - P2 whethar Shackat Ali is one of the witnesdes fa the
sand Document since there 15 no neme printad sut therein to confirm the some.

(307) Further, the Defence did not have the spportunity fo oress examine Shaukat Ab on the
rontents of his affidawt filed imto Court, since ke had already *oken demize,

(108) However, Shaukat Ali's af fidavit was filed together with the Probate application no. 21139 ond
the sath seeking for a grant, but the Couyrt Registry m his correspondence of 13™ November
1385 wrote to Parshotam & Co inferming that -

"As the other attesting withess to the Codict is aow desd i# possible, ancther
affidavit of due execution of the Instruction to drow up Coddicl] from any other
person {other than the beneficiory sphstituted) who wos present ot the time of
iz execution is reguired. "

{137} [t s noted from the file records, thet ahove was ast done anddor sttended fo There was a
purposes as s why the Court wrote this correspondence and ssught for another affidavit. Why
wasn't an affidavit deposed by the other witness and/or any other person as sought for
by the Court then?

{112} In chsence of another affidavit not being filed mte Court of another person present ot that
time who was oware of the ‘drowing of the Zodicil’ - than the probative value ta be ploced, if
any, of Shaukat Al'z offidovit, would have been rightfully defermined depending on the
eredibility of the ather af fidavit.

(111} Having said above, at this stage, Shauket Ali's af fidavit tenderad into ewsdence as Exhibit 25,
However, the affidovit above cannot be said to be of any probatiwe value in the given
circumstances and admit the alleged Codicil to prove inte evidence for consideration of  grany
i the Decensed Estote of Mot Chond.
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(112} I hold that the "Instruction to draw up Codicil” s anly an Instruction to drow up and formalize
a Codicil, and not a formal Cadici] per se.

(113 Therefore, I find that the deceassd lute wife Dhanpat, sons - Dhurup Lal and Bri} Lai
are the appoirted Trustess and Executors [ix} of the deceased’s Wil dated (4™ March
1968

{114 However upon a Purther perusal of the impending appleation Probote Fie Referenced S09%2.
filed an 217 September 2010, the surviving Exscutor and trustee Brei i Lal has remsunced his
rights and title to grent of Prebate to the Fiji Public Trustees Corporation Limited.

(13) Itisalso neted of the current time that twe Executors {ix) and Trustess Dhanpet and Dhurap
Lai are now deceased. The evidence before the court does net substontote the wherenbauts
and existence of the Executor/Trustee Bri) Lol

{116} Therefore ot follows that Public Trustee Corperation Limited is af hberty to proceed with
the pending probote application no BU992 and seek for a Probate grant and complete the
administration of the Deceased Estate of Mot Chand in occordance of the Deceosed Will
deted G4™ Morch 1966 and the renunciation of Brij Lol sccordinghy

(117) Hewever if the Fiji Public Trustee Corporgtion Limited is of the vigw not to proczed with
their Application Mo 80992 for a Grant of Probate in terms of the Deceased's Will dated
O4™ March 1966 For one reason or the other, then the surviving beneficiaries will be at
liberty to filz on application and seek for a Lefters of Administration with Will Grant
accardingly .

(118} The mghtful bemeficaries of the Deceased Estate in terms of the Deceased's Whil and the
renuncintion filed with the Public Trustee Corporotion Limited are the following -
{1l Dmanpat ~ Devensed
2 Déwrup ol - Decenged
(35 Latw Gevi - Lawing
4y Mohendrg Laf ~ Lreng gnd
{5 Mo Lad - LhanglFT Defendent |
Brif Lol - Rerounced fig rmght and titie o grant of prottte

{119} The Question of Residug of the Estate left which 2 controlled by the 17 Defendant Mary Lal
and whether the Plaintiff iz entitied to any shares towards the same? Whether clouse (g} of
the Deceosed Will doted 047 March 1268 15 relevant ond deorly sats aut how the Deceased
had devised and Begueathed all kis real and personal property ore fo be determined by
the Deceased's Will accordingly,

(120} The Deceased's Wil clearly spells out that the Decensed's wife Dhanpat 1o receved 1/3 [one
third] of the residue and the remainder and balance of 2/3 [twe third] to ol Deceased's
children numely - Dhurup Lal, 8rij lai, Lota Devi, Mahendro Lol and Moni Lol in eguol
shares and shares alike.

137
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{121} Since Dhonpat and Dhurup Lal are deceased and Brij Lol had renounced nie rights and title to
grant of probate, their shores will be distributed in accerdonce with the relevant Succession
Feobote and Administration Act after the respective Grant of Probate in the Sstate of Mot
Chand,

{122) Hence, the Plaintiff Chottur Lal wanld then Secome aware i he is entitled to any share in the
residug of the Decessed's Estote and the Bus Company,

Whether the Plaintiff asnd the bivlogical children and bemaficiaries have shitoingd their
shares from the Extate of Mati Chand?

(123} Once the gront s issued ond obtained i the Deceased's Estote of Moti Chand, then anly it zan
be ascertamed if the Plaintiff and any of the beneficiories hove aiready obtained their shares
from the Decensed's Estate ar not, Otherwise the nssefs m the Deceased's Estate would be
distributed and the disposition carred out accordingly,

(124) The Counsels and the iitigonts o this proceedings must understand the fact that there two{2]
application impending in Court seeking For determination of Probate Grant.

{1} Probate Apphcation Ne. 30962 filed by the Public Trustes Corporation Limited in
217 March 2011 terms of the Deceased Wil doted D9 Maorch 1966 and

{2 Probate Apphication Mo, 21139 filed by Dhapat, Dhurup La!, Brij Lol Chottur Lal
ond Prabaled Ram Khelpwan on 09 Augnet I 985 in terms of the Deceosed's Will
doted 04 March 1966 and together with the alleged Instructions to draw up o
Cadicil.

{123} Some 39 years ond Il years raspectively hove lapsed since the twe applicotions for the Grant
was filed infa court and to the current date Both cpplicotions hereinobove have remained
impending 1ssuance of Prohate grant by the Court

{126} I reiterate that once Probate Grant (s issued and abtaned than only it con be ascertaingd what
were the Assets in the Deceased's Estate, whether any Assets have been disposed off
and/or whether any assets remain to be dispesed ond distributed to the bemeficiaries so
thet the Deceesed's Estate con be administered in full and disposed aff.

(127} It should giso be understood that deferminotion and disposition of any assets within the
Deceased's Estare cannat be just done in o kaphezardly manner since heneficiories and their
Just entitlements are mvalved to be distributed in Yerms of the Deceased's Wil

In Conclusion

(128) The Deceosed will was executed on 04™ March 1966, Subseguently, an Instruction to draw
up Codizil was ollegedly prepored supporting Prahaled Ram Khelawon and Chattur Lal (Plaintiff)
as Executor/ Trustees with the Decease's Will,
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(125) The Instruction te draw up Codicil also directed thet bemeficiary ot Clause {g) of the
Deceased's Will L2 Lata Devi be deleted and not be a beneficiory in the Deceased’'s Will.

{130} Further the document directed that Chattur Laoi {Plainti¥f) be also o beneficiary in the
2/3 of his share in the Deceosed's Estate together with his sons Dhurup Lal, Brij Lol,
Mohendra al and Mani Lal,

{131] Tha alleged Codicil is enly an Instruction fo drow up Codicil and mot ¢ Codicil. It cannot
be given validity and be o supplementary of the Last Will and Testament of the Deceased
Moti Chand oka Ludur doted 04™ March 1966 and is aise therefore unenforcenbie for the
reasons os ouflined obove in my Judgment hereinobove.

{132} The Deceosed's Will Executed on 04" March 1986 is given recogmizarce by Law and
aceardingly a Probate Grant nezds fo be gramted on the seid Will

(133} Shouket Ali's affidovit although tendered inte evidence as Exhibit - PS5 his offidavit olone
cannst be said fo be volid and admitted to prove for considerction of ¢ gront in the
Deceased’s Estate of Mot Chand

(134] The Rightful Executor/Trustees. Beneficiary in the Deceaszd's Fstate are - Dhonpat,
Dhurup Lal, Lato Devi, Mahendra Lal, 8ri) Lol and Mani Lal.

It will be noted that Brij Lal renounced fug mght and *tie to grant af Probere whiist Dhanpat
ard Shurup Lol hove now taken demise

{135} The Flontft Chattur Lal would become aware of he has gny shares in the residue of the
Deceased’s Tstote and the Sus Compony upon grant of Probote ond then gscertamn the
distribution of the Decensed's Agsets if any remoining to be distributed sad gdminigterad
ascordmgly to the Decessed's Will and the law.

Courter Claim

{138} The First Defendonts Counter Clam i port succeeds otherwise the rest enumerated therein
are statements and not the dsputed facts. Thot s

»  That Lete Moti Chand was 7 and 2™ Defendants and Pluint f1's father who pessed ocway
in 1944

»  That Moti Chond left his Lost Wil and Testament dated 04" March 1966 appenting
Dhanpat, Diurup Lol and 3riy Lol o8 Executors {ix) and Trustees

+  That Dhonpet ard Dhurup Lal and Prabaind Rom Khelowan have taken demise.

+  That the I Defendant is one of the bereficiory of the Decensed's Fetate

o Other Trustee Brij Lal is s4ill glive

s That Estate of Moti Chand remaing urvadministered to dote.

1%
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{(£37) However, the glleged Codicil is only an Instruction Yo draw up Codicil and not o Codicil per se.
{138) There is no ewdence of Dhurup Lol's Estate pending for grant or otherwise not administered,
{139) The 2™ Defendant Brij Lal has rencunced 115 right and title to grant of Probuate and authorized

Publie Trustee Carporation Limited to apply for q grant file rgferance PEOGSZ and at the
current time pending Tor issuonce of grant.

Caveat Mo, 32 of 1554

(140) Coveot had lopsed & months after s filing and registration. At the current time, thare are no
caveats en court cbatructing 1ssuance of the Grant in the Estate of Moti Chand,
nsts

{141} The matter proceeded to Tull tricl and the Plaintiff and the First Defendant geve evidence ond
the Plentff called one (1) wntness.

(142 Written submissions were also furnighed 1o Court,
(143] It is only approprote and fair thet the Plaintiff povs the First Defendant o sum of $1.000 o=
sumanarily assess costs, 2™ and 37 Defendants were not present ot the trnl ond therefore ore

not grtitled to ey costs af the discretion of thas Court,

{144} Fotiawing are the arders of this court

Crders

A The oileged Codichl dated 12 August 1966 is anly an 'Instruetion te draw up Codicil’ and not a
Codicil per se and therefore is imwalid, wenforteable i Law and cornat be admitted 1o grove
for a grant of Probate in the Estate of Mari Chand.

B The Codici dated 127 August 1966 comno® be recogrized s 0 Supplementary fo the Deceased's
Will dated 04" March 1966 as sought by the Plamtiff.

<. The applicotian seeking far o Probote Grant in terms of the Deceased's Will and Codicil in the
pending File referenced 21139 15 disnuased i ts enfirety.
& The Deceased's Will and Testament Executed on 047 March 1966 is valid ond admissible fo

prove for ¢ grant of Probate in the Deceased Estate of Mati Chand,
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B, Any grant to edminister the Deceased Mot Chand's Sstate to be corried ocut i ferms of the
Meceased's Wikl executad on 047 March 1986 and i1 geeardance 1o the set down low

£ The Public Trustes Cornoration Limited is at liberty fo proceed with thewr applcation for o
Probate Gront m File Referenced No, BOSR2 in terms of the Deceased's Wi dated 04™ March
1965 accardingly ond distribute the Assets in the deceased estote of Mati Chand, unless
degsidey otherwise

. The Plawtiff to pay the First Defendant o sum of 310060 a5 Summardy Assessed Costs,

H. Covest Registrotion No. 32 of 19G4 hes lapsed and is dismissed.

Courter Jlaim

I The Defendants Counter Claim succeeds i part. That s the Datote of Mat Chand currently
remains unadmimsteces since his demise as it owmts ssuance of a Grant i terms of the
Deceased's Wil executed on 04™ Morch 1966 nccordingly.

I That the First Defendant Mont Lal s antitied to share in ferms of the Deceaseds Will executed
an 047 March 1965,

Bated at Suwa  shes 2T oy of April , 2023,

o - N
by

Vishwa {34;1'1' Shormo
JUDEE

CC K 5 Low Juva

Ameet Chand Lawyerss, Sues.



