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Introduction
1. The Applcant's filed the current application seeking for Leave Yo apply for Judiciol Review. A

Further Order was sought thot the grant of Leave to apply for Judicial Review shall operate as

a stay.

2. The Srourds upon which the Applicants are seeking reliefs ogainst the Minister for

Infrostructure

(a}

and Transport and the Land Transport Authority are as followst

The Minister and/or the Authority have excerded their jumsdiction and/or
powers and acted uftra wres Section 113 (4) of the Act by amending
Regulation 4 of the Principal Regulations by Regulations 2 of the Amending
Regulation prohibiting the Applicants from objecting to applications filed for
sther permits types and/or licences within o permit type save for the same

type of licence in a permut;

The Minister and the Authority hove acted m breach of the ruies of natural
justice in that they acted unreasonable snd irrationally and/or arbitrarily n
unilaterally and unlawfully in amending Regulation 4 of the Principal
Regulotion 2 of the Amending Regulations and have alse acted in breach of
the legitimate expectations of the Apphcants resulting in Regulation 2 of the
Amanding Regulation 18 being unlawful, unreasonable, ireational unfair and

arbrirary.

That Regulation 2 of the Amending Regulation ssued by The Minister s
untawful and disproparthionate within the meaning of the Section 16 {1} {a} of

the Constitution of Fig

3. Thereliefs sought in the Application are the following:-

{a)

An Order of Certiorari 1o remove and/or quash the decision of the Muister
to amend Regulation 4 of the Principal Regulation in gazetting Requlation 2 in

the Amending Regulation and publishing the some on the B June 2019
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(b} A Decloration (in any avent) that Regulabion 2 of the Amending Regulation s

ultra-vires Section 113 (4) of the Land Trensport Act.

{c} A Decloration {inany event) that the Mmister and the Authority have cbused
thew discretion and/or power and/or coted orbitearily and/or unreasonably
and/or acted in breach of the rules of natural justice and/or acted in breach
of the Applicant’s legitimate expectations and/or  exceeded ther
Jurisdiction when amending Regulation 4 of the Prowepal Regulstions by

Regulation 2 of the Amending Regulotions.

{d}) A Declaration (in any event) That Regulation Z of the Amending Regulation is

unlawful invalid, void and of no effect

fe) A prohbition order restraming The Minister and the Authority from

implementing and/or enfarcing Regulation 2 of the Amending Reguiation,

{fY  Further declacation or other relief ag this Honourable Court may deem fitf.

oy
()
e

Costs of this Action to be paid by the Respondents on an indemnity basis,

The First and Second Respondents have oppesed the Leove Applcation and filed ther

respective Affidavits in Opposition,

The mandatory Stetutery requirements to seek for Leave to Apply for JTudicial Review are

accordingly clearly set out at Order 53 rule 3 (2} and (8] of the High Court Rules 1988

The Court should not grant Leave unless iF considers that the Apphoants have sufficient

interest in the Matter to which *he Application relates.

Lpon perusal of the Court file, There is nu doubt that the Applcants have complied with Order
53 Rule 3 (2) and (B) of the High Court Rules 1988, In that regard. they have complied with
Form 32 and alse filed cn Af fidavit in Support to the Application [0 52 R3 (2)] refers and the

Applicants have sufficient interest in this matter [0.52, R3 (B)]refers
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The First Respondent admitted that the Applicants have

i Sufficient Interest n this matter, and
i, That there is no undue delay,

The Second Respondent’s Contention is that the Application or Judicial Review 13 frivolous ond

vexatious us it does not show any argusble case against the Second Respondent.

The Applicants Contention s that
{it  They have shown arguable and sufficient grounds for Leave to review the
amendment of the Principal Regulation: and
(1} There is a strong case in favour of granting Leave for Judicial Review to

the Applicants.

Reference 1s made to the Cuse of Deo, Re [Z01P] FIHE 586, MBI 5 2019, the High Court stated

at paragraph 25

26 The question at this leave stage - with its low threshold - ¢ for Jourt fo deode
whather the Applivant has ar arguable case and not embark on o full review of the facts
The Applicant was cbliged to have raised an arguable case invalving an ervor of or in low.
a serious error in fact! a vidlation of maturgl justice or procedural fairness. or an
excess of jurisdiction by the decision maker

27, The foctoers to be congidered by the Suprems Court were lwd down i Mataldy and
anether V¥ DPP These factors include: whather the application 15 frivelous or vexatious or
an abuse of the process of the Court) whether the applicatwn discleses arguable grounds
for review, whether the applicotion would serve any usefol purpose. and, whether there s

an obvious alternative remedy which has not been exhausted.

Upon perusal of the cases stated hereinobove, 11 is clear That at the leove stage this Honourable
court is not required to fully review the facts of this matter However, the Court must consider
whether the applicants raised an error of low, serious error of fact or a vicletion of natural

lustice or procedural fairness and/er on excess of jursdichion by the First Respondent,

The apphcants submitted that when assessing peemit opplicotions, the Land Tronsport
Authority is required Yo take inta account the effect of such application on ather public service

operaters pursuant o regulation B(1} (&) of the Principal Regulations and fo impose conditions
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or restrictions if it thinks fit Yo avord wasteful competition with alternative forms of
fransportation. However, the Applicants in their written submissions furnished to court allege
at paragraphs 2.7 and 2.8 that the removal of what they contend is ther right to object 13

wtra vires,

It is clear that section 113 (1) ond (4} {¢) of the LTA Act confers o discretionary power on the
Minister for Infrastructure and Tronsport to make regulations n respect of the manner in
which public service vehicle permit applications moy be lodged and determined ofter

consultation with the Second Respondent.

It is respectfully submitted that the prinoiple of ultro vires is not applied horizontally in the
higrarchieal structure of laws. Regulations & and 7 of the Principal Regulations are not greater
in authority than the amendment to regulation 4 of the Principal Reguletions made by the
Amending Regulations. Requlation B{6) of the Peincipal Regulations makes 1t clear that the only
minding requirement for the granting of a permet apphcation s that such action be fikely to be

in the interest of public service vehicle users”

An appheation for judicial review on the basis that a decision 5 ultre vires must lock to the

source of the authority for the decision and the procedure taken to arrive af such decision,

At this juncture, i is relevant to note that the Minister's power to make regulotions under
section 113{1) and (4} (&) of the LTA Act with respect to the determination of peemut
applications is broad. ag such the contention by the Applicants that the Minster does noet have

the power to restrict objections to the same perrt clogs Type 8 incorrect and erronzaus

The requirement that permit applications be open 1o abjections s ot provided on the LTA Act
However, The Applicants’ alleged right 1o object 1o applications s not a creature of Principal

Legislation as it is not in the LTA Act,

The Minister exercised his authority to create a framework allowing for the objections process

in the year 2000 based on the generality of section 113, The Minister's de

isson Yo then alter

o framewori he has established using the same such authority cannet thus be ultra vires.
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The Applicants’ claim herein that the Minister's decision is ulftre vires, despite the fact that
such decision essentially alters the Mimster's own esrlier decision, is compietely ilogical,

frivelous, vexatious and thus an abuse of the process of the court,

Regulation 4 of the Principel Requlations have previously been amended as hereunder:

a. By the Land Transport {Public Service Vehicies) (Amendment) Regulations
2003 as per legal notice no. 50 of 2003, which exempted applications for the
issue of peemits from the ijac?scn&;'pmcms and

b, By the Land Transport (Pubbc Service Vehicles) {Amendment) Regulotions
2017 as per legal notice no. 68 of 2017, which exempted taxi permets from

the objections process,

It con ascertained now, That the Appliconts have not challenged the authority of these other
amendments despite the foct that cearly the amendment mode by Lege! Motice 68 of 2017

prevents the Applicants from objecting to the tax: permit isSuonce process.

Pursuant to section 113 of the LTA At the Mmister s only reguired to consult the Lond
Transport Authority is making regulations and such o consultotion was done prier to amending

regulation 4 of the Principal Regulations.

Rearig above in mind, 1115 submitted that the Mumster has acted lowfully w accordonce with

section 113 (4) of the Act and has not exceeded his jurisdiction nor acted wltrg virgs,

For the reasons provided above, it 15 clear that the Minister acted lowfully pursuant to section

113 () and (4] of the LTA Act ond accordingly did not exceed the wurisdiction under the said

Act, did not abuse the discretion and did not act ultra vires in prohibiting the Applicants from
cbjecting to applications filed for ather peraut types and/or licences within o permit type sove

for the same type of licence.

The Applicants Leave application for Judioal Review does not present an arguoble case for

Judicial Review and s refused and accordingly dismissed
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27, Therefore, the Applicants Leave application to issue Judicial proceedings for the aforesaid
rationol 15 hereby refused and dismissed.
Costs
28, Application proceeded to Mearing, It is anly just and fair that I order a sum of $500 summarily
assessed costs to each of the Respondents totally to $1,000
ORDER

A Applicants’ application seeldng Leave for Judicwl Review is retused and accordingly

dismissed.

8. The Applicants to poy each of the twe (2) Respondents a sum of $200 summarily assessed

zost each, a total of $1,000 within 14 days tieeframe,

Dated af Suva this 21+ day of Juby , 2023.
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