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DECISION

(SUMMONS TO STRIKE OUT)

Cause and Background

1. The Plaintiff/Respondent had filed an Originating Summopns which was {ster converted
Wm0 a Wit of Summons. She seeks reliefs for the unlawful and unfair termination of her
employment with the Defendant/Applicant.

2. The Plaintiff/Respondent had signed 2 contract on 1% September 2019 with the
Defendant/Applicant as a Senior Training Officer. This was later terminated on 20 May
2022 the Defendant/Applicant terminated his employment.



The reasons for the termination was that the Plaintiff/Respondent had acted
msubordination when she sort written directives from Director Human Resourtes for
having been relieved of her work duties from being a Senior Training Officer to serving in
the recepton and acquitting witness allowances and there were allegations of nan-
parformance despite being counselied. '

The Plaintiff is now claiming the fallowing reliefs:

{1} Compensation for the remoinder of the salary, stotutory dues from the wages to be
paid. medical costs, compensation for humifigtion, loss of dignity and injury for
feelings, reinstatement, o reference letter by DHA an apology letter from the DHR
gad the DPP gnd other remedies that my solicitors see fit to add during the
substantic! submission stage;

{1} That o rough estimate of the remedies that [ am seeking outlined as foflows and not

mited to,
$ months 12 days wages lost as o result of grievonce 517,000
Damages for humiliotion, loss of dignity and ipjury to 825,000
Feelings
Medica! costs 86,500
Costs of proceedings 56.000
Total remedies claimed $54.500.00

(i} 7 months 29 dovs for no meaningful employment.

~ The Defendant/Applicant had filed a Strike Out Application  against  the
Plaintiff/Respondent under Order 18 rule 18 {d) on the grounds that ;

{1} Itrelotes to on employment grievonce that foifs to comply with section 188 (4} of the
Empioyment Relotions Act 2007 {"Act’) and therefore exceeds the jurisdiction of the

Court,

(il Otherwise an abuse of process.



Parties Subruissions for Striking Out

8.

in the Defendant/Applicants oral and written submissions argued that pursuant to section
185 of the Employment Relations Act 2007 as amended in 2015, the Director of Public
Prosecution was a statutory authority, established under the State Services Decree 2009
and continued in existence under Section 117 of the Constitution 2023, By virtue of its
existence, fell within the ambit of Essential Services defined under Section 185 of the
Employment Relations Act 2007 as amended and the decision of Madam Justice Wati in
the case of Construction, Energy and Timber Workers Union of il and PAFCO Emplovee
Unign —v- Fill Electricity futhority and Pacific Fishing Company Limited {ERCA 11 of 2011}
holding that statutory authorities was wide encugh to include alt authorities established

by statute whether commercial or otherwise.

They srgued that given that it was a statutory authority, section 188 {4) of the
Employmaent Relations Act 2007 stipulated that all essential services, the mandatory
procedural requirement was that the employment grievance be filed within 21 days when
it first aroge.

The Plaintift/Respondent argued otherwise that the application was made within the time
frame stipulated in 188 (4) of the Employment Relations Act 2007,

Law on Striking out applications

9.

10.

Crder 18 {1} of the High Court Rules empowers the Court 1o strike out proceedings,
on the following grounds -

{a} I dizcloses no reasonoble couse of action or gefene as the cose may be or
(B} 1tis scandalous, frivolous or vexatious or
{c} it may prejudice, embarrass or delay’,

The rules for striking out are wide and general and useful (o enforce rules of pleadings. In
the Supreme Court Practice 1888 (Vol 1 Sweet Marwell Lid, London pg 313 para 18/19/1
states - '

Y by summary process Le without ¢ triol in the normal way to stoy or dismiss gn
action or enter judgerment agoinst the Defendont, where the pleading
discioses no regsonoble couse of oction or defence, ar where the action or



defence s shown to be frivalous or vexotious or otherwise on abuse of process
of the court and

(tij  To strike out any pleading or indorsement or any motter contained therein
which dopes net conform with the overriding rule that o plegding must contoin
only materiol focts to support ¢ party’s claim or deféence, and must not
therefore be, or confoin opy motter which (s, scondolous, frivalous, or
vexatious or which moy prejudice, embarrass or delay the fair trial of the
action or & otherwise an abuse of the process of the court.”

11, inparagraph 18/18/2% states that - -

The Application should specify precisely what order is being sought e.g strike out or
a stoy of dismiss the gotion to enter ¢ judgement ond precisely whot is being
uttacked whether the whole pleading or indorsement or only ports thereof an if so
the alleged offending ports should be cleurly specified.

The application maoy be made on any or olf the grounds mentioned in this rules but
such grounds must be specified. Mareover the gpplication moaybe and frequently /s,
made both undes this rule and under the inkerent jurisdiction of the Court ot the
same tme, and olthough it is not steictly necessary to put the words under the
inherent jurisdiction of the Court, in the application a properly drawn application
wauld expressty invoke the powers of the Court under this rule under its inherent
jurisdiction {see Vinson —v- The Prior Fibres Consolidated Lid [1305] W.N 20917

12 The power to strikesut is not mandatory but is diseretionary, For ground in Rule {1} {d) of
Order 18 in para 18/19/17° the term "dbuse of court process” is explained as -

‘The term connotes that the process of the Cowrt must be used bang fide ond
properfy and must not be chused, The Court will prevent the improper use aof its
mochinery, ond will, in o proger case, summarily grevent is machinery from being
used as o means of vexation ond cppression in the process of litigation {see Cosirp -
v- Aurroy (1875) 10 Ex. 213, Dowking ~v- Prince Edward of Sax Welmor Willis —v-
Eurl Beouchamp (18386} 11 £ 38, per Bowen [ ) p.63}"

FHugreme Doert Practos TOBE (Vo 1 Swest Mawesel Uid Londont pg 313 ami 314

Sk page 324



13, in the case of Len Lindon —v-Commonweslth of Australia [No. 2} [19961HCA4; [1996) 136
ALR 251 (1996] 70 AJLR 541 {6 May 1896] in which Len Lindon was seeking declaration in
his Statement of Claim. His Lordship justive Kirby provided an approach by the court to
the Commonwealths application in summary as follows -

{il

{ii}

(i)

{v}

(vi)

Analysis

it is o sgrigus motter to deprive o person of aceess to the courts of law or it is there
thet the rule of faw s upheld including against the Governmert and other powerful
interests and that the relief is raringly and sparingly used

To secure relfef the porty seeking it must show that it is clear on the face of the
eppanents documents thot the opponent locks repsonable cause of action or s
oivoncing a cloirm thot s clearly frivolous or vexatious

An opinion of the Court that o cose is weak and such that it is unlikely to succeed is
not, olone, sufficient to warrant summary termination {24). Even o wegk cose s
entitted to the time of court. Experiences teoches thot concentrotion of attention,
elaborated evidence and argument ond extended time for reflection will sometimes
turn an apparently ungromising cause into o successful judgerment;

Summary relief of the kind by Order 26 ¢ 18 [Austrolio High Court Rules) is not a
substitute for demurrer {25], if there is o serious legol gquestion to be determined, i
shoutd ardinarily be determined ot a trial for the proof of focts may sometimes assist
the judicia! mind to understand amd opply the low that s invoked and to do so in
circumstances muore conducive to to dealing o real cose involving ectual litigonts
rather than one determined an imagined or assumed focts;

i notwithstonding the defects of pleadings, it pppevrs that @ porty may have ¢
reasonablg cause af action which it hos foiled to put in proper form, g court will
ardinoeily gliow that porty to reframe its pleadings; -

The guiding princigle &5 to do what s just. if it {5 clegr thot proceedings within the
concept of the pleading under scrutiny are doomed to fail, the court should dismiss
the oction to protect the defendant from being further troubled, to save the plaintiff
from further costs ond disgppointment and to relieve the Court of the burden of
further wasted time which could be devoted to determination of claims which hove
legal merits.”

14 iIn prder to determine whether the Defendant/Apphicant has substantiated grounds for
establishing their application to strike out the Plaintiff/Respondents Statement of Claim,

the court must first determine if the B-e-fendamfﬁggsiimm is a essential service provider
within the meaning of secticn 188 of the Employment Relations Act.

Wi



Is DPP un Essential Service provider?

15

16

17

The Director of Public Prosecution is a Constitutional Office estahlished under seclion
117 of the Constitution 2013, Under section 117 of the Constitution states -

‘117 {1} the office of the Divector of Public Prosecutions established under the Sigte
sServices Decree 2009 continugs in existenye.

(12} The Oirector of Public Prosecution shofl hove the guthority to gppoint, remove and
institute disciplingry action agoinst ol staff {including odministrative stoff] in the
office of the Director of Public Prosecution.

{13} The Uirector of Public Prosecution has oil the authority to determine all matters
pertaining to the employment of ol stoff in the office of the Director of Public
Prosecutions, including ~

fa}  The terms ond conditions of employment,

(b} The qualification requirements for appointment and the process to be followed
for popointment, which must be an apen, iransporent and competitive
selertion process based on merit

{c}  The solaries, benefits and allowonces payable, accordaence with his budge as
gpproved by Partioment and

i) The total estoblishment of the totol number af staff thot gre required to be
oppointed, in accordance with the budget as approved by Parfioment.™

Fram the Constitution, it is clear that the powers to appoint and terminate statt and
determine their salaries and allowanges are derived from the Constitution. Section 117 of
the Constitution 2013 continues the existence of the Defendant/Applicants which was
initiatly established under the State Services Decree 2009, The provision recognizes the
existence of the office with powers and responsibilities for staff derived from the
Constitution directly.

PP i3 rendered independent from civil service by virtue of its constitutional makeup and
thus Parliament is reguired to prowde adequate funding directly in accordance with
saction 117 {151 of the Constitution to maintain its independence,



18.

19,

20.

21,

22,

23,

4.

However there 5 no corporate personality conferred by written law on the
Defendant/ Applicant although it is empowered to determine directly the monies which
are approved ta it by Parliament in order to maintain its independence,

Contrary to submissions by the Defendant/Applicant, the OPP is not a statutory authority
as it derives its powers directly from the Canstitution of 2013

Section 3 (1), {2} and (3} of the Employment Relations Act 2007 {referred to as 'ERA') as
amended renders the ERA applicable to all employers and workers in workplaces in Fiji
including the Government, othar Government entities, local authorities, statutory
authorities and the sugar industry.

Thus it can be said that the Defendant/Applicant s part of Government and that those
that are emplaved by it considered as Government employees or employees of civil
service, This concurs with the findings of Wati ) in Aseri Tuicaksy and Nunis Bolavatu —v-
Chief dMedigtor_and Permanent Secretary of Public Service Commissign (20211 FIHC 102;
ERCC 16 of 2016 (17 February 2021} in which it was held that PSC, which was also
established under the Constitution, falis under the ambit of the term of Government as
an Emiplayer,

Therefore if { draw rmy mind to section 185 of the Employment Relations Act 2007 as
amended in 2015, defines gssential services and mndustries to include the "Government’.

Furthermare in section 185 of the Employment Relations Act 2007 as amended in 2015
also refers the word “employer’ to include the Government and the definition of
‘employment grievance’ to include a dismissal or termination of a worker,

On this basis, the correct procedurat approach for an employment grievance which entails
ars Essential Service including emplovees of the Government are the provisions get out in
section 188 of the Employment Relations Act 2007,

Did the Plaintiff/Respondent comply with the procedures in section 188 of the Employment
Relations Act 20077

25.

Section 188 (3} and {4] of the Employment Relations Act 2007 sets out the procedures
appropriate for an employment grievance for an Essential Service provide and requires —



26.

27

29

30

{4} Any ernployment grievance between o worker ond emplover in essential services and
irgdusteies thot is not o trode dispute shall be dealt with in occordonce with port 13
ond part 20, provided however that ony such employment grigvonce must be lodged
or filed within 21 days from the dote in which the employment arigvance first arose,

FeTide o

fe}  where an employment grievonce is lodged or filed by o worker in an essentinl
service gnd industry, then that sholl constitute ga ghsolute bar to ony chum,
challenge pr proceeding in any other caurt, tribungl or commission and

(b} where g worker in on gssentind service or industry makes or lodges any claim,
chatlenge or proceeding in any other court, tribunal or commiission, then no
emplayment grievanee on the same matter con be fodged by the worker under

this Promulgotion.’

The Plamtiti/Respondent lodged ner employment grievance on 27 January 2023 in the
Emplovment Relations Court after having withdrawn her cam on 20 January 2023 from
the bmployment Relations Tribunal after having lodged there on & June 2022 The
termination of her contract otcurred on 20 May 2022,

The reguirement tg comoly with tmelines for employment grigvances goes to the
substance of the application, Essential Service providers are the backborne of the
country's infrastructural sendces as weell as, as 15 in this case, government machinary,
Trade disputes as wel as employment grievances provide procadural requirements in
ortder to ensure that the Court or Trbunal deals with the procesdings swiftly and in a

imely manner,

in this instance, the grievance was lodged close to 7.5 months after the termination of her
empiloyment. The Court finds that for all intents and purpose, the grievance was lodged
aut of time.

Despite the Plaintff/Respondent lodging their grievance in the Tribunal within time, the
fact that they withdrew and opted to lodge in the Employment Relations Court rendered
the apphication outside of the statutory timelines,

in Aseri Tuicakau and Nunis Bolavaty ~v- Chief Mediator _and Permanent Secretary of
Public Service Commiission {Supra} Wati | held that the Chief Mediator acted correctly in
refusing the application for mediation as the application was lodged out of time.




3.

32.

The law does not empowser this Court to enlarge time. Therefore the failure to lodge
within time renders the grievance of the Plaintiff/Defendant out of time.

The fafture of Counsel to properly advise the Plaintiff/Respondent cannot in any way
regularize their application pending betore this Court. It is not an excuse to be ignarant of
the faw and its application. 1t would be advisable for Counsels to be vigilant of the legal
requirements where employment grievances arise for any worker, more particularly for
Essentinl Service Providers.

Is this Application an abuse of Process?

33, The Defendant/Applicant contends that the fallure of the Plaintiff/Respondent to lodge
within the requisite timeline is an abuse of process and therefore {alls squarely within the
grounds of Order 18 ¢ 18 (1} {d) of the High Court Rules,

34, inaccordance with the guideline judgement by Kirby § in Len bindon ~v-Commonwealth of
Australia (Mo, 2} [19961HCAL; (1996} 136 ALR 251 (1996) 70 ANLR 541 {6 May 1996) the
Court considered the Claimn,

35 The Court finds that because the application was not jodged within the mandatory
timelines, the matter now falls gutside of the ambit of the provisions of section 188 {4] of
the Employment Relations Act 2007 and therefore is indesd an abuse of courts processes.

Costs

38.  Given the application and the manner in which the matter it was dealt with, the court will
inpose costs against the Plaintiff/ Applicant,

Orders of the Court:

37, The Court oiders as fallows:

it ~ Thot this applicotion be struck out for abuse of court process in accordance with
Order 18 £ 18 {1} {d] of the Migh Court Rules,



i}~ That costs be owarded to the Defendant/Applicant to the sum of $750.

Senileba LWTT Levaci
| JUDGE

High Court - Suva
Thursday, 20" July, 2023

10



