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Call~1! 

I. The plaintiff brings this <.:1 .. \1111 kl!" unlm\ ful and unl~lil' dismissal of her employment from Fiji 

National Universit:y ("F/VU',. 

Ms. Arti lyotika Vikash (hArfi") was employed as an Accountant ILevy & Grants1 from I 

September 2015 10 J I August 20':':0. On 21 December 2015, she was summarily terminated 

from her employment. 

3. The reason It)1' her h:rmination \\as that she had pl'lwided thlse information 1lI FNU regarding 

her salary and position \\ ith her previous employer. the l:nivcrsity oftllc South Pacific. It was 

also alleged that she faih:d \0 pruvide the employer \\ Ilh the latest pay 51 ip from her previous 

employer \"hen {)fficiall) rcqu':'itcd to. It \\i.lS alleged Ilmt her ;'1I:t;OI1$ amounted to deliberately 

misleading the inler\ ic\\ panel to secure employmellt. 

..J. The letter of termination which \\a~ signed o~ thc DeptH) Chancellor MI'. Arvind Mal1araj 

reads as tiJlll)\\ s: 

.. It hCls been hrought to ollr allelllitm tlztJl durll1g your illlen'ieir !fir fhe posifion Ot'AcCOlll1fcmf 

Lel:v dod Grams al VfN . II/Hell was held on 181h .llay 1(} J 5, yuu IU'ot'idecij'I/se i11tfmnalion 

to F\ [ regarding yow' sa/w:I' and positioll al .1'0111' /(/s/ posi/ioll (If lite l'n;n:'rsiZI' o/the So lith 

Pacitic 

II is t/ho flo/ed I/Jat rOIl/ill'led to pnn'ide FVC' a ('()/~\' ofruul' /a{es/ PL{l' slir,l1mn .I 'our prf;'vhms 

c:mph~n:r when (~tflcial!)' rC(/lIl.'s/cd to 

Aliel' iI1l't'sriga(iol1s \I'll Jiml fllilf rUII had dclihel'clte(l' mis/~'d fhl:.' i!1h:rl'iclI' punel in order to 

secure !.:·mpl0.l'menf, 

Gil'ell fhe ahm'l' and ill 0111' t'oflsidel'ct/ l'!l'W lI'e .Ire inclined to hdiel'" fhal your aelions \I'ere 

deliheraTe. inlt'l1IiOlw/ (/l7d not £IS (/ result O/ciI'CIIIII.\/W1Ct'S h~'Y(Hldy()/{r ('011l1'0/. 

111(:ret(/I'I..'. (lnd pun 'hUll (0 section JJ( I J faj and (n) otllil: t:RP and s(.'c/ion lfR PuUt) 19 on 

Yecfion :: 7. :: ~.1. :: -:], fa) & ! h) & I· !. 6 o/the ! I R Pulia No. _'. nill are slIIlUlIari£1' dismissed 
wilh immedil1tL' e(lea 
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YOli are required 10 dliZr complete 111I! Ed/ Form ami halld OWl' io (reneral Manager Lel:l' and 

Grant, .. , lUge/her lfirh £11/ FVU pmperf;r ill your po.l'session ", 

5, The parties have IiIcd a Pre-'rrial Cnnlerence and agreed that the following issues be tried by 

the COlin: 

I. (Vltether Ihe det:isiofl qj'::l'/ Det:emher 2(}15 10 terminate rile I!mfl!t~I'I1lenf a/the Plall1lil1 

\l'itS Imt/it!, justified and lair:) 

::. H'helher 1/1(;' Ihell Dept/ly ('/wncellor, All', An'illtl Alalwraj htld lite wallOl'lry to terminale 

Ihe employment 0(1111: Plainti//:) 

3, Whether the Plailll{{t is emitted fO he compeNsated tiJr {he halance 0/ her Ulwxpircd 

emp/i~I'l1Ient cOll/melji'um 21" Oe,'(;'fnher 2015 10 3/\1 :lugliSf }()2IJ;' 

./, H'hetllCr rhe P/uil1IW is enlitl!!" Iu cUlllfJeJlsatiun/i)l' luss vOurure earnings>' 

5, Hilether the P/Uillfi/li:. ent;t/ed tu damages/iw her sufferings ('(JlIsed hy ,!I" actions oft/fI! 

Df/lel/daH{ il} summarily dismissing herji'om her t'mp/uymenl:' 

6. Whelher the Naill/Wis emill!!" 10 costs on all indemnity hasis' 

Evitience. Law & Alla{rsis 

6, I "V ill deal with the issue of unlawful l~rm ination tirsLfo determine whether the termination 

was lawful. [ will examine the reasons t(x the termination ami the procedure to terminate Art!. 

If the reasons are not justified and the procedure improper, [hen the termination will be 

unla\vtill. 

7, The employer's basis fortcrminaling Arti was {hat she had Ii Isdy informed the interview pand 

that she was paid $45.000.0() llnlllJaI salary when she "vas only paid $21.358.42. 
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8. Al1i rc:futed in her evidence that sh\? C'vcr told lhe emph})er that she \vas paid $45.000.00 in 

annual salary. Her evidence indicated that she told the employer thm she was receiving 

545,000.00 in salary and benefits as she also received study bendits from the University of the 

SOllth Pacine. Arti does not deny that her salary was $21 ,35~.42. 

9. The empif»)er's \\irness testified that she did not provide any false information to FNI) in her 

application forl11 , [he \\ilneSS also testilied that Ill) one darifieu from Arti"s IlJrlner employer 

\vhat her total salar) and bt'nelils amounted to. All that .he employer is saying is that the 

evidence provided to them by the University tlf thL' South P:'II:ilk \\·as that Arti's salary wus 

S21.J58A2. 

I O. Th~ el11plo~er is :llsn 1'1.71) ing (In an internal memorandum of the F~t: \\hiell \HIS tendered in 

I;.'videl1cc and marked as [.\hibit P-:\l I ). Ihis is a document \\hich cOllsists or 3 pages. It is 

an il1lernal mel1loranuul1l from th\.' ACling ~;lanager recruitment to the Acting Vice Chancellor. 

It l~onLains informatioll from Ihe inlervil:\\ pand about the intervic\vees and the best suit\..'o 

candidate for the position. 

II. 'The employ\..'r's \\itrll.'ss highlighted the hand\Hitten notes on page 3 of the internal 

memorandum, She is not the maker or the document but she rcau out the notes. The relevant 

parts ~) r the IIOle reads. 

··.·/ni ..... Associale CPA memher 

On!!' /'I' yeon II/work experience 

Has held sl!wl'ai po:i'ilions as till (/Ccolllllallf. 

('lIrrenl(I' at (;nin.:'rsity 0/ fhe .\Ollfh Pacific (deafs with tfelhod A Lr.!\~r & Grants.!. 

curn'IlI(,' purs/lillg .\luslers in PI'O/i!ssional Accollmillg. 

1I"ilh WI/tit· helle/ifs. n:ceil'ing S./5/\. (Wi wlrthillg anon!} 

Rl/t't'iI'illg ,)'./~, ,ml1lwli::('d s{timT (11/1(' month /Jotice period). " 

12. \\. hoever wrote I he note::> did not come t() l:lari!~ \"hat \Vas \Hitten and ,\ hat \vas lold to the 

interview panel. From my reading" it is deaf that Arti had informed the intervie\\ panel that 

she \\US receiving $45.000.00 annually \\hit.:h includeu study benelils. rile \\orl.!:; 'lvilh Slll'~l' 
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bene.lifs" makes it clear that Arti had at no point in lime said that she earned $45.000.00 in 

annual salary. 

13. The last line reads "tn'eiving 5.13 anlluL/fixed salary p. I do not know what that means $42 in 

the form it is written means. It is .vriuen 41 dollars. Even ifil means $41.000, did it mean the 

net salary or the net salary with bencl1ts? The notaiion is very confusing and the employer 

ought to have clari tied that in evidence. 

14. From the evidence of hoth Arti and the employer. it is dear lhal she had not misled the 

employer. She had ahvays retlected on what salary and benefits ~he \\<1S gelling from her 

former employer amI naturally that would he the reflection or any employee. No employee 

.. "ollid \vant to be paid less by rhe new emplo)er. I r Art! was going to join a ne\v employer, her 

intention will always be to get the salary and benef1ts hettI'" than the nne she was receiving. 

Why \\ould she then talk about her salary alone? I[ docs not make sense to me. 

15, I therctc:m! accept the evidence of Arti \"hleh was not challenged that she did not give any 

intlmmltion which was niH correct. There is no evidem:c from anyone Ihat 1\ls. Arti \vas nOI 

paid $45.000.00 in annual salary and benefits. The employer has failed to establish that Arti 

misled the panel to secure an employment. 

16. In any event. how much saJary lHti .vas paid is not Pilrt or the qualilication required to get the 

job that was advertised. Ilmvevcr. if the employer considered the in!brmation on previolls 

salar), as crucial then it should have put some measures in place to extract correct information 

from the applicants. One \vuy to do thUl \\as to ask the applicants to provide written 

confirmation of tht:se things \\,itll supporting evidences. It callnot blame the employee for 

something it \vas responsihle to do, 

17. The employer also alleged that Arti did nUL pmvide a copy of thl.: latest pays lip from her 

previous employer wilen ()ll1cially requested to, There is no evidence in the internal 

memorandum to that effect or <lny oral evidence to establish that Arli \Vas asked about 

providing her salary slip. Ifshc was Ihen she should l10llmve bl!cn given the employment \\hen 

5 I P,J g t! 



she \\as nOl complying \\ ith the il1~trll(li()ns. I theret<m:. do not accept that ,\rti had failed to 

act in accordance with the instructions. 

I H. Further. ifArti \vas asked to provide her salary slip. then there is 110 reason \-\11) she would say 

that her salary is $45.000 per annum. That request of the tll1ployer fbr the salm) slip would 

mean that Arti would be exposed about lying. ifshe did. This again Ibliitics my vicw lhal when 

Arti talked ahout Ihe $45.000. she meant \vhat she received in the form or annual salary and 

benelits and I do not lind lhal she had be..:-n dishonest in making that representations to the 

employer. I do not lind (hat the reasons t()I' which Arti \\as rl:.'rminated is justitied. 

19. In terms ofprnct:dure. I lind that Ani should have neen given a certificate ofserl;ice at the lime 

uf her dismissal. That \\as not compl ied \\ ·'th. [f she \VUS given her certi licate of sen icc at the 

lime (If lb\;' dismis~al. the termination Idkr would mention thtlt and have \\ ith it attached the 

ceniticate oj' senke. 

20. I no\\' turn to the po\\crs of the Deputy Chancellor to terminate lhe employment of Ani. The 

powcr to tenninme a starr is ve~lt'd ill the Vice Chancd lor: s. 30(3) of the Fiji Notiontll 

Unil'ersi(\' Ael )()09. That power can be ddegated to an appropriately qualified member of the 

University's staff: s. 30(S) (~ltlte Ffii /\/o(ionol Unh'ersi~r AcllOf)9. 

:: I. I have gone through the evidence orthe employer. It has tendered bhibit D-/\(2),! he Exhibit 

is signed on ) I December 20 J 5. Ihm document indicates thaI the PO\\\;'I"S of the Vice 

Chancdlor \\US vested ill the Cham:ellor. The emplo~c(5 c'videIlcc dear!) indicates that Ihe 

Chancellor and Chair at the time \\as ~'1r. Iqbal JandT 

22, IfMr. Iqbal Janiffwas the appoll1Lcd delegate to perform the functions of the office of the Vice 

Chancellor then \\h~Te did Mr. Anind iYbh,lraj get his authority to sign the wI1l1iIHuion letter? 

No one has gi\ en evidence that \k Iqbal Janiffhlld delegated hi:" \\ork to Mr. MvinJ ~v1ahuruj. 

No such \\-l'ltten Jeiegali(1I1 was giVL'11 to the court. 

23. The employer says thar ivlr. Iqbal JanitT was OtH ()f the cnllntry. That d(l('~ not mean that :'vlr. 

Iqbal .IanifT could nO[ perli:mn I hI.:' functions of his oftice from Jbroad or that !'vIr. Ar'vind 

6 I p J~:. ':: 
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Malmraj could prcsume the powers and authoritil:s vested in Mr. Iqbal Janif[ I rind that ivtr. 

Arvind Maharaj did not have the powers to terminate Arti. 

24. Further. the date when Mr. Iqh,,1 JaniCf \\'a5 vt':sted the pov.ers of the Vice Chancellor appears 

to be post the termination of Arri. She was terminated on 21 December 20 15 and the delegation 

authority is dated 31 December 2015. This then again raises the question whether even Mr. 

Iqbal Janifr could have curricd Ollt the termination as he \vas delegated only after Arti \\as 

termin~lted. 

25, I therefore tind thilt Arti"s tenninalion was unlawful in that the reasons t(:)I' her termination was 

notjustiried and thai proper procedures were not i<JII(lwed in carrying out the ll!rmination. 

26. Onlhe question of unl~lir dismissnL there is no evidence thal the employer's conduct was such 

that causeJ humiliation to Arti Ani relt the humiliation and her feelings \vel'C injured as a 

result of the rcrmination and not by any conduct of the employer which \Vas not propt~r. 

17, On thc question orw!1at is the appropriate rerned~. I lind that it is lost \vages ti'om the date of 

termination until November 2016. In !\ugllst 2016/\111 moved to [\1elbuurnc. She says that she 

I)l1ly found \\·ork in March 2017. She did not provide allY evidence orher employment history 

in Australia. (am of the vie\\ that having gone to :\ lIstralia in August 2016. she oughllo have 

secured some work for herself in the two months period. It is not casy t(l survive in a foreign 

land \Vi(i1011t \York. 'rile purpose or Arti leaving for Melbollme was to get work. It may not be 

anything permanent bUl \\hcn she went to Australia for that purpose, she ought to have secured 

some sort of an employment li)f hersdr. I am not satisfied that she did not tind work as she 

went to Austral ia. 

28. I find that she should be paid lost wages f()[ a period of I ! months. She was on an annual salary 

of $46. 446 per annum. She \\ollid have also received benefits in the t<xm of contributions by 

the employer lO\vards her Fiji National Pnwident Fund. On thm Fiji National Provident Fund 

monies. she would have received interesL I tind that a sum of $45.000 should be paid to her 

as lost wages and henents for aprm:-.imately II momhs. 

7I PJ",Q , if, ,. 
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29. Even ifArti \\3S in Fiji. I would have expec(I.:d h~'r to havt:: !(Hlnd employment betwccn6lO 12 

months and have mitigated her loss. She \\,ould have to 5ho\\ to me \"hy with the qualification 

she had. she could not secure \\ork for hersclt~ In this case I find that she did mitigate the loss 

by leaving the shores in the hope of securing an employment there. Even if she did lind work 

ahroad and \vent there to stan work immcdiatel~. it is not unfair to allow her 2 months from 

(he lime she letllhc shores to pm herself in order alld start work \\llholit allY hindrance. 

30. In terms o I' costs oCthe proceedings. I find it thir that the employer pays costs to the employee. 

lhe trial was very short anu Arti did not incllr t'.\pcnses ('oming to Fiji as I had alknvcd h~r to 

give \!vidcn~e through Skypc, The t:'mplu)t'(s counsel had also not consumed any trial time 

Oil irreh:vunt issues,:\ lot of lime \vas thus saved, The costs [ht:ref(m~ \\ould not be huge against 

the employer. 

Filial Orders 

31, I tinJ that the termination of the \\orka Ani from her cmpLlyn1t!l1t \\as unlawful and thal she 

should be paid a '>lIm ()l' $45.000,00 in the I'llI'm nf lost \\ages and bendit<;. 

32. There shall be costs 10 the plainlilT in the SlIlll or $3.000.00 as \vcl!. 

33. :\11 the fllonies ShCHdJ be paid to her \vithin 21 da)s. 

J. ,\'(1('0 Cltamhe,\ .lilf tilt! Plaill/if]: 

1I0ff. Mlldllm Justice .-tl1jala JFllli 

.Judge 

28.07.2023 

J. Fiji .\julimllli lllil'er,\if.l' Leglll 11I-lIolI.5('/ar ,lte lh1/mliallf. 

3. FUe: ."illl'Q ERCC 04 t~r2f1l6. 


