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[Summons seeking an order that the precessing of the Defendonts claim for compensation
by ACCF be suspended and Defendant to surrender Letters of administrafion grant to the
Court)
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Introduction

i Before Court 15 @ Two-Tier applications commenced by o Summons and an Affidavit in
Support wherem the Plamtiff/Applicont seeks the following orders-

a.  That the processing of the Defendant’s cloim for Compensation by the
Accident Compensation Commission {ACCF] teo be suspended, ond

b, That the Defendant to surrender the Letters of Administration grant
Mo, 70444 pending the outcome of this Action with costs,

2. Further, the Plaintiff/Applicont by its Writ of Summons and the Amended Statement
of Claim seeks far the following arders:

i That the grant of Letters of Administration No: 70446 ssued to the
Defendant on 11" day of November 2022 be recalled and revoked.

15} That the Plaintiff be ssued with the grant of the Administration in the
estate of the dececsed Rupeni Talakuli No: 3.

Wi} That processing of the Defendant's clum for compensation by the
Accident Compensation Commission be suspended Torthwith pending the
outcome of this ection, '

iv)  That the Plamtiff be pard the compensctien for the fatal injuries
sustaingd by the Deceased at his workplace by the Accident
Compensatian Cammission,

v)  Any further order this Court may deem just under the circumstance.
vi}  Costs.

3 The Defendant/ Respandent has filed his Affidovit in Response to the Affidavit in
Suppart of the Plaintiff.

4, It is noted by the Court and drown to the attention of the Counsel's representing parties
o the proceedings thot the Cause of Action at the current stage of the proceedings
stood incompiete in respect of the substantive Writ of Summons and the Statement of
Claim in terms of the High Court Rales, 1988 for the orders sought tharein. The Pleintiff/
Apphcant seeks for an erder to recall and revoke the Letters of Administrodion grant no,
70446 and the Plaintiff be issued with the Lefters of Administration grant together with
the claim for compensation by the Accident Compensation Commission to be suspended
since the Flaintiff reckons that she is a beneficiary i the deceased's estate.

5 However, one thing is clear that the Plaintiff/Applicant, Meri Caucaunttabua within the
Summaons filed coupled with the Affidavit in Support in its entirety more or less seeks the
some orders as refiected in the Writ of Summons and the Statement of Claim with the
exception of the grant of Letters of Administration in the Deceased’s Estate te her,
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Since the Response Affidavit has been filed Yo the Plaintiff's/Applicant’s application, and
that both parties to the proceedings have furnished written submissions ta the Court, it
iz andy fair and proper that I proceed to hear and determine the srders sought therein by
the parties,

Facts of the Case

That the Plaintiff is the surviving De-Facto wife of the late Rupeni Talakuli Ne.3.

That the Defendant is the wife of Rupeni Talakul Mo, 3,

Late Rupens Talakuli No. 3 died intestate on 08" August 2023,

The deceased and the Defendant were married on 24™ July 2008 and in or about April
2020, the Deceases ond the Defendant had separated. The Defendant has been having an
adoiterous relationship with one Epel Vadel.

Neither the Defendant nor the Plaintiff/ Applicant have any issues with the deceased.

The Defendont was granted with Letters of Administration Grant No. 70446 in the
Egtate of Late Rupeni Talakuli Na.3 on 1™ November 2022,

That Succession, Probate and Administrotion Act (Amendment) Mo, 06 cof 2018, now
recognizes De-Facto relotionstup and as surviving partner of the Deczased, the
Plaintiff/Applicant claims entitiement to Letters of Administration Grant.

The Plantiff/Applicont claims that the Defendant is not entitled to the Letters of
Admimistration Grant in the Estate and therefore seeks orders as enumerated therein in
the application.

Determination

The Defendant is the surviving wite of the late Rupeni Talakuli No. 3. They lived together
since their marriage on 24™ July 2008 for o peried of 12 years and have na issues of the
marriage.

Late Rupent Talakuk No. 3 tosk demise on D8™ August 2022

Letters of Administration Grant Mo, 70446 was issued to the Defendant, Litiang Nagitai n
the Deceased's Estote of Rupers Talakuli No. 3 on 11" Movember 2022

According te the Defendant, Litiona MNagdai, the Plaintff, Meri Caucaunitabua hod an
extramarital affair with her Deceased's husband, Rupeni Taiakuli No.3 even though she
wias a merried waman.




Aedeey Cnuestintbbng ~0- Litlasa Nagilas FEP O3 of 2023

19

2l

22,

24,

25

According to the Plaintiff Mem Ceucounifobua, the Deceqsed and the Defendont hed
separated in or about Apeil 20280,

The Defendant has been having an adultercus relationship with one Epell Veder,

The Plantff, Mer: Couccunitabug pleaded in her Affidawt in Support filed on 12
Fabruary 2023 that Succession, Probate and Administration (Amendment) Act No. & of
2018 now recoegnizes De-Facte Qelationship and as the surviving partnee of the Deceased,
Rupery Talakul Mo 3, she is entitied to the Lefters of Administration grantad in his
Estate and that the Defendant, Litiona Magilai is not entitied to the estate and therefore
not entitled to the Grant of Letters of Administration given o her on 11" November
2022,

That the Pigintiff cs the surviving De-Facte portrer of The deceased, the Plaintiff is
entitled to the whole of Dereased's Estutes including Accident Campensation for his fatal
mjuries pending with ACCF and therefore seeks for the following orders:

i Fer an order that the Defendant lodges her &Grant of Letters of
Admiristration No. 70446 to the Probate Registry

iy That the grocessing of the Defendant's pending claim far Compensation
by the Accident Compensahion Commission [ACCE] be suspended pending
the outcome of this Action together with Costs,

The Defendant's further Contentions are that the Plaintiff had failed to disclose to the
Court that her marriage was still very much ahive an the basis of her marriage. If there
were any relgtionship with the Deceased's Rupeni Talakuli Mo, 3 then :t was anly broken
Defacto Relationship of at most three {3) months between the Plaintiff and the Deceased.

Reference was made to Succession, Probote and Administration Act 06 of 2018 whick
came into forcz on 16™ March, 2018, Section 2 of the Amendment Act Na 06 of Z(18
defines defacts refationship to mean-

“de fogts partnes” meons a person in o de facte relationship:” and
"de facto relationship” means a relationship between g mon and @ woman who ore ot
least 18 yeors of age ond, aithough not legoally morried to each other. have fved with
gach other as spouses on a genuwne domestic bagis for—
fa} aperiod of mera thon 3 years: or
{b} aperiod ef less than 3 veors, provided-—
{i}  the refotionship hos resulted in the birth or adoption of a chdld, or
{11} the court, having regard to the circumstconces fisted n section 1544 of the
Family Low Act 2003, considers it just to treat the relationship as o de
facts relotionship.”,

The Plaintiff submitted that the Deceased Rupeni Talakuli No. 3 began living in Defacto
reiationship in May 2019 untii the death of the deceased on 08" August 2022, The
defendant had separated from the deceased for aver 2 years, having an adulterous
reiationship with another man when the deceased died on 8™ August 2022, Therefore, the
Plaintiff waos the surviving defacte partner of the Deceased. Immediately prior fo hig

Le
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death on 0B8™ August 2022
Zection & of the Principal Act is amended by -

{0}  In Subsection{l}~ _

(i} Delzting paragraph {a} and (¢} and inserting the follawing -

) If the intestote lgaves ro issue, the surviving wite or husband shell in
addition te the interests taken under paragraph {a}, toke one-haif of the
residuary estate absalutely;

e of the intestate lecves issue. but no wife or husbond, the issue of the
intestate shofl take per stirpes and not per capita the whole estatz of
the intestate abselutely

The Plaintiff's Contention tharefore s that Section & (1) (b} of Succession, Probate
and Administration Act amended by Section 3 of Ast No. 06 of 2018 5 opplicable in
this case by virtue of Section 8 (14), the surviving wife [Litiana Mogilai] and the defacte
partner {Meri Coucaunitabus] are entitied to the whoie of the Deceased's Estate.

The fact of the matter is that in terms of the parties affidavit evidence and written and
oral submission, there is no concrete evidence to prove and/or establish to Court that the
Defendant, Lit:ana MNagilai was seperated ond/or legally divarced from the Deceesed
Rupani Talakuli Ne. 3 for over o perwd of time and that their legal marriage had broken
down irretrievably.

Cm the ather hand there is ne concrete gvidence before this court to establish that the
Plaintiff, Meri Coucaunitabua had a continuous Defacto relationship with the Deceased,
Rupen: Talakuli Me. 3 from May 2019 until has demise on 8™ Augest 2022

Further, the Defence had made submissions that the Deceased, Rupeni Talakuli No ¥'s Fiji
Naotional Provident Fund [FNFF] was very much intact in terms of nominating the legal wife
[Defendant], Litiana Nagilai as one of the nominees of his Fiji Mational Provident Fund.

The Deceased wouid have cancelled and/revoked Litiane Nagilai as the nominee of his Fiji
National Provident Fund if the Deceased in foct did not have the lagal marriage or
relationship intact, Legally, partizs were never diverced, that i the foct of the case.

The guestions that comes to mind is that even thaugh the Plaintiff in her statement of
claim has alleged the Defendant, Litiana Magsla: was having an adultersus relationship with
one Epelt Vadei, Does that cduitergus relationship takes away the Defendant’s entitiement
from the Deceased's Estate? .

The answer is innegative since she still remained married and the legal wife/spause of the
Deceased uph! his demise on 08™ August 2022, Therefore, section & (a) of the Principal
Amended Act comes into effect since the deceased estote leaves the wife, Litians MNagilai
without any issues the surviving wfe, Litiana MNaigilai should toke the whole of the
Deceased's Estate abseiutely,

For the aforesaid rational, T have no aiternative but proceed ta dismiss the Plaintiff's
Summons coupied with the Affidavit in support and the Amended Writ af Summons
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together with the Statement of Claim filed on 10™ February 2023 accordingly.

Costs

35 The Application proczeded 1o full hearing with both parties to the oroceedings furnishing
court with their written ond oral submissions. The Plaintiff/Applicant to pay the
Defendant/Respondent summarity assessed costs of $800 within 14 days timeframe.

Orders

The Plaintif£s Summons coupled with the Affidavit in suppert and the Amended
Writ of Summons together with the Statement of Claim filed on 10™ February 2023
are accardingly dismissed.

i} The Plantiff 1o pay the Defendant summarily assessed costs of $800 within 14
days Timeframe.
Datzd at Suva this  05™ day of  October , 2023,

Ce: Ravone & Raikact Law, Nausori

VISHWA DATT SHARMA
JUDGE

Pilfai Nojdu & Assacictes, Nodi



IN THE HIGH COURT OF FlJI
WESTERN DIVISION AT LAUTOKA
CIVIL JURISDICTION

IVIL ACTION NO. HBC 130 OF 2016

BETWEEN : RANGILA DEVI of Uciwai, Nadi, Domestic Duties as the
Administrix in the ESTATE OF AVINESH GOUNDER late of Uciwai,
Nadi, Fiji, Mechanic, Deceased, Intestate.
PLAINTIFF
AND : PACIFIC TRANSPORT LIMITED a limited liahility company having
its registered office at 169, Foster Road, Walu Bay, Suva.
FIRST DEFENDANT

AND : ROHIT HARI KISSUN of Sukanivalu Road, Lautoka, Bus Driver.
SECOND DEFENDANT

AND : LAND TRANSPORT AUTHORITY a statutory authority established
under section 6 of the Land Transport Act 1998.
THIRD DEFENDANT
BEFORE : Hon. Mr. Justice Mohamed Mackie
APPEARANCES : Mr R. Singh, with Ms A, Swami, for the Plaintiff
Mr R. Gordon, for the First and Second Defendants
Mr V. Chand with Mr A, Prasad, for the Third Defendant
DATE OF TRIAL : 20t March, 2023. |

WRITTEN SUBMISSIONS: Filed by the Plaintiff on 22™ June 2023.
Filed by the 3" Defendant on 21 April 2023,

DATE OF SITE INSPECTION: On 19 July 2023
DATE OF JUDGMENT : On 0S9%" October 2023 '
JUDGMENT

A. INTRODUCTION:

1. The Plaintiff, namely, RANGILA DEVI, as the Administratrix of the Estate of her deceased |
Son AVINESH GOUNDER, by her writ of Summons and the Statement of Claim filed on
30%" June 20186, is seeking damages from the 1%, 2™ and 3™ Defendants on account of
the death of her son, Avinesh Gounder (“AVINESH") in a Motor Vehicle accident
occurred on 16" November 2016 at Uciwai junction on Queen’s Road, Nadi.

2. As per the statement of claim , the cause of action pleaded against the 1 and the 2™ !

defendants, who were the Registered owner and the Driver, respectively, of the
passenger Bus bearing personal Registration number plate “SAKULA” was the alleged
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Negligent on the part of its Driver, who failed to stop or manoeuvre the Bus to avoid
the collision with the vehicle bearing Registration No. BI-809 in which the deceased,
Avinesh, was a passenger, who sustained fatal injuries and died on 26" November 2015.

The cause of action pleaded against the 3™ Defendant Land Transport Authority (LTA) is
based on the alleged breach of its statutory duty of care, through its employees or
servants, which the Plaintiff claims that the LTA owed towards the deceased, when the
deceased was traveling in the vehicle No- B | 809 along Uciwai Road on the day of the
accident,

It is also an record, that the Driver of the ill-fated Vehicle bearing No. Bl — 809, namely
Mr. Alfred Paul, {“Alfred”) also died of this accident instantly.

Reliefs Claimed & Defence

The Plaintiff, as per her Statement of claim, moved for reliefs, inter-alia, for special
damages, Damages under Law Reforms {Miscellaneous provisions) {Death & Interest)
and Damages under Compensation ta Relative Act.

The Defendants by their respective Statements of defence, refuted the claims and
moved for the dismissal of the Plaintiff’s action.

BACKGROUND:

On 16t Nogvember 2015, the deceased Avinesh Gounder {“Avinesh”) was travelling as a
passenger in the Motor vehicle bearing No-B | ~ 809 down the Uciwai Road, towards the
Queens Read, junction. When the Driver of the said vehicle, Alfred Paul, was turning his
vehicle towards his right, the passenger Bus “SAKULA" that came from Suva direction
collided with it resulting the instant death of its Driver {Alfred), and causing serious
injuries to Avinesh.

‘Avinesh’ was immediately taken to Nadi Hospital from where he was transferred to
Lautoka Hospital by an Ambulance, and succumbed to his fatal injuries on 26%
November 2015, His Mother Rangila Devi, having obtained the Letters of
Administration, is before this Court as the Administratrix of his Estate claiming damages
as aforesaid. '

The Officers of the 3 Defendant LTA, at the time material, were attending a to a
complaint concerning another vehicle bearing Registration No- DN -252 and travelling in
a LTA Vehicle on the same Uciwai Road, towards the Queen’s Road, but behind the
vehicle No-Bi-809, in which “Avinesh” was travelling driven by Alfred.

The Passenger Bus “SAKULA “driven by the 2™ Defendant, was plying from the direction

of Suva towards Lautoka and when it approached the Uciwai junction collided with the
Vehicle No-Bl- 809, while it was taking its right turn from Uciwai Road towards Suva
direction. Though, the 2" Defendant driver of the Bus claimed to have attempted to
avoid the collision by swerving the Bus to his right, his attempt became futiie.

The Plaintiff in her Statement of claim alleges that the Third Defendant’s Officers, who
were on duty at the time materiai, were chasing the vehicle No- BI-809 in which her Son
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“Avinesh” was a passenger. The Plaintiff alleges further that due to the chase given by
the LTA vehicle, the driver of the said vehicle, Alfred Paul, had to speed and while
turning towards his right at the junction his vehicle collided with the Bus “Sakula”.

The issues:

Parties had recorded 07 agreed facts which included an admission as per paragraph 4
of the PTC minutes to the effect

“4. That all material times, the employees and agents under the control and directions of the
Third Defendant were stationed on and along Uciwai Read Nadi”

The parties raised 23 issues, which included the following issues as well. However, most
of the issues have now become redundant due to the discontinuation of the action
against the 1% and 2™ Defendants, and as the cause of death was admitted at the trial.
Thus, the task before this Court has now been limited to ascertain ;-

i.  WHETHER the 3" Defendant through its employees, servants and agents had a statutory
duty of care towards the deceased, when they were engaged in their duty.

ii. Whether the said statutory duty of care was breached by the Third Defendant through its
emplayees, servants and agents?

iii. WHETHR the employees, servants and agents of the Third Defendant gave chase or were in
pursuit of the said vehicle No Bl 809 olong or on the Uciwai Roar up to the Queen’s Road
{junction) where the said vehicle coliided with the said bus and if so;

iv. WHETHER the employees and agents of the Third Defendant are permitted under law to
chase or pursue a vehicle, which is suspected of having committed a Trafick offence?

v. WHETHER the Driver of the vehicle in which the deceased fravelled committed o Traffic
offence on 16" November 20157

vi. WHETHER in an ottempt ta flee from the employees and agents of the Third Defendant, the
Driver of the said vehicle drove it in g careless and/ or negligent manner and as o result the
soid vehicle collided with the Bus and/or driver of the vehicle caused the accident?

vii. WHETHER as a result of the actions of the employees, servants and agents of the Third
Defendant, the Driver of the soid vehicle No-Bl 809 coflided with the Bus, along Queen’s
Rood gt the intersection of Uciwai Rood, Nadi?

Trial :

On the date of the Trial, Counsel for the Plaintiff intimated that they do not intend to
proceed against the 1% and the 2™ Defendants. Accordingly, the notice of
discontinuance was filed on 24" March 2023. As the Counsel for the 1% and the 2™
Defendants moved for costs, order on cost was reserved for today.

The Plaintiff, Rangila Devi (PW-1} and one, Dhan Pal (PW-2) gave evidence for and on
behalf of the Plaintiff, while Nalesh Pillay (DW1), Rajneel Rohit Chand (DW-2) and
Paulini Ranadi (DW-3) all LTA officials, who were on duty at the time material along or
on Uciwai Road, gave evidence for and on behalf of the 3™ Defendant LTA..
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As the issues to be decided were limited, no necessity arose far much of documentary
evidence to be led, except for marking the Letter of Administration and a NEWS PAPER
cutting, both of which were marked on behalf of the Plaintiff as “Pex-1" & “Pex-2"
respectively.

Site Inspection:

It, was after hearing the witnesses, particularly, PW-2 Dhan Pal, the Court was inclined
to have a site inspection, which was proposed by the Defence Counsel and agreed to by
the Plaintiff's Counsel as well. Accordingly, the Court visited the venue of accident on
19" July 2023 with the representation of the parties by their respective Counsel, Co-
counsel, and with the presence of the witnesses, particularly “PW-2", Two members of
my staff, namely, Senior Court Officer Mr. Nicola and Clerk Ms Vandhana assisted me in
this task.

The sketch prepared by the Court at the site, with the concurrence of the Counsel for
both the parties, which speaks for itself, is filed of the record marked as “X” and
contents of it will be referred to bellow, if and when needed.

Law:

tt is trite Jaw that a claim of this nature will succeed only if the plaintiff is able to
establish;

(a) That the defendant owed a duty of care.
(b} That the defendant breached the duty of care; and
(c) Such breach resulted in causing damages/ injuries to the plaintiff.

(n Bourhill v Young [1942] UKHL 5; (1943} A.C. 92 it was also held;

“A man is not liable in the air. The liability only arises where there is a duty to take care
and “where failure in that duty has coused damage”: see per Lord Macmillan in
Donoghue v Stevensan {[1932] A.C. 562, 618}. in my opinion, such a duty only arises
towards those individuals of whom it may be reasonably anticipated that they will be
affected by the act which constitutes the alleged breach.

The principles that govern Statutory Duty of Care are well settled. In order to succeed, a
plaintiff must establish firstly that the defendant had a duty of care and secondly, it did
an act or omitted to do an act which was reasonably foreseeable and it caused damages
to the Plaintiff.

Discussion:

Let me go into the paramount question whether the 3™ Defendant LTA, through its
employees, who were engaged in their duty on and/or along Uciwai Road on the day in
guestion, had a duty of care towards the deceased “Avinesh” or “Alfred” who was the
Driver of the Vehicle in which Avinesh was a passenger?

In order to substantiate the existence of duty of care on the part of the 3™ Defendant
towards her Son Avinesh, the Plaintiff has to satisfy that, at the time material to the
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accident, there was a nexus between the 3™ Defendant LTA and her Son Avinesh and/or
the Driver, Alfred, who drove the vehicle in which Avinesh was a passenger.

Obviously, the Plaintiff hereof appears to be in an attempt to establish that the 3™
Defendant, being the authority TO REGULATE THE REGISTRATION AND USE OF
VEHICLES, THE LICENSING OF DRIVERS OF VEHICLES AND THE ENFORCEMENT OF
TRAFFIC LAWS AND FOR RELATED MATTERS, was in the process of enforcing the law in
refation to the ill-fated Motor Vehicle bearing Registration No.Bl — 809, in which her
deceased son was a passenger driven by Alfred.

The Plaintiff’s allegation is that by the act of giving a chase to the said Vehicle No-BI-803
by the LTA officers along Uciwai Road on the day of the accident, it was subjected to the
duty of the LTA officers, and due to the fear generated by the chase, the Driver of the
said Vehicle sped, and as a result the said vehicle met with this tragedy.

It is here the evidence of an Eye-Witness becomes crucial in determining whether there
was in fact an act of chasing of the vehicle no. Bl - 803, by the officers of the LTA in their
vehicle at the time material to the accident as alleged by the Plaintiff.

Evidence
PW-1

The Plaintiff, Rangila Devi, was not an Eye witness to the accident. All what she knows is
about her Son leaving the home in a Carrier { Vehicle) , what she heard shortly after
from her neighbour that her Son was involved in an accident , and what she saw during
the short stint of time she spent at the scene of accident until she rushed to the Nadi
Hospital. She also says that she saw her Son when he was brought on a stretcher unto
the Ambulance. (Vide pages 8&9 of the transcript).

[t is not in her evidence that she heard from someone at the scene of the accident
about the reason for the accident, or met her witness, Dhan Pal, (PW-2), who claimed to
have seen the alleged act of chasing of the said vehicle by the LTA vehicle.

But, a notable fact that elucidated from her during the cross examination was the
present condition of the Uciwai Road , which she described as “Very bad “ , and this
was observed by the Court as well during the site inspection. Anyone, who sees the
present condition of this Road, can safely arrive at a conclusion as to what would have
heen the condition of this Road exactly 8 years ago in 2015.

Plaintiff’s evidence does not help in substantiating her claim that a statutory duty of
care was owed by the LTA towards her son and/or the Driver Alfred at the time
material. The question of breach will come in only once it is established that the ill-fated
vehicle, in which her Son travelled as a passenger, was in fact subjected to the duty of
the LTA officers by ordering it to be stopped and/ or by chasing it on its failure to stop.
The allegation of chasing is vehemently refuted by the defence as it is not their joh.

The NEWS item published on 17" November, 2015 in a Local daily depicting an image of
the collided vehicles, which was marked as Pex-2 through PW-1, does not substantiate
the allegation of chasing. PW-1 had nothing to do with the said News item, and she
pleaded ignorance of it. The contents of the news in it was not put to the PW-2 during
his examination in chief. No a bystander, at least, who could, probably, have seen the
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alleged chasing, was called as a witness for the Plaintiff. The Court is not inclined admit
“Pex-2" as evidence.

P.W-2.

As | stated above, it was after the evidence of this witness, a 65 years old man, this
Court was prompted to visit the scene of the accident, which in turn gave a clear insight
of the venue in order to decide what could most, probably, have occurred, particularly
whether could there have been an act of chasing of the said vehicle as alleged, and
would it have been possible for the PW-2 to witness the entirety of the alleged chase.

PW-2 in his examination in chief, among other things, stated that the Uciwai Road is a
Gravel Road, it had Tarseal only up to around 20 meters from the Highway, at the time
of the accident he was seated under his porch, the LTA vehicle was chasing the vehicle
that involved in the accident, the distance between both the vehicle was around 4to 5
meters and the place of accident is at around 80 meters away from where he was
seated.

He added further, that after the accident, the LTA vehicle turned towards it left (Nadi
side), though they stopped the vehicte on the side, they remained in the vehicle and
never came out of the vehicle. When he was specifically asked as to “why do you say
that you felt that the LTA vehicle was chasing the vehicle in front?”, his prompt answer
was “ without anyone chosing from the back my Lord no one would speed like that”,
which, in my view, appears to be only an assumption on his part. (Vide pages 15 to 19 of
the transcript).

In examination in chief (page 19), though he was heard to say that he made a statement
to the Police, neither such a statement was marked nor an officer from the relevant
Police station was cailed on behalf of the Plaintiff. Had he seen the vehicle of the
victims being chased by the LTA vehicle, it would have been recorded by the
investigating Police officer.

A fatal accident of this magnitude, killing 2 persons should, undoubtedly, have gone into
the Police records, but the Plaintiff failed to adduce any oral or documentary evidence
in that regard.

Under cross examination while maintaining his stance that he was seated under his
porch around 80 meters away from the place of accident , stated further that he saw
the LTA vehicle too was running at high speed while chasing the said vehicle, the LTA
officers did not assist the victims after the accident. He said that as the LTA vehicle was
chasing the other vehicle, it could not stop there and as a result it went straight into the
main road. Notably, this witness admitted that the ill-fated vehicle could have stopped,
but it did not stop. (Vide page 22 of the transcript).

In fairness to the PW-2, | obhserve that his evidence to the effect that the place of
accident was 80 meters away from the porch where he was seated is correct. This is
confirmed by my sketch - Vide the distance marked by me therein. But, at the time of
inspection, PW-2 added that he saw the LTA vehicle chasing the victims’ s vehicle from
the point of the bend on the Uciwai Road, which in my estimate, with the agreement of
both the counsel, is situated at least around 250 to 300 meters away from his porch.
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But, my view of the Uciwai Road from point of bend downward the junction, convinces
me that the “PW-2” could not possibly have assessed the speed of the vehicles, by being
seated on a chair from such a distance as he claims.

The reason being, since his house is situated at an elevation from the main Road,
though it may have been paossible to clearly see the place of accident 80 meters away, in
my view, he could not possibly have viewed a scene of any chasing down the Uciwai
Road, unless he had closely watched it by being a passenger in a vehicle that travelled
on the same time on the said Road or by being present at either side of the said Road.

Further, speeding in this manner would not have been possible, given the condition of
the Road, of which the surface is gravel, uneven, rocky, and with potholes all over the
places. However, it was observed that the Uciwai Road is around 30 feet width, and it
expands up to around 45 feet when approaches the main Road. If the LTA officers were
in fact in the act of chasing and wanted to have the victim’s vehicle stopped, it could
have been easily overtaken and stopped at any point before reaching the junction, by
disregarding the condition of the Road.

ft was observed that, unless the PW-2 had focused his attention on both the vehicles, on
account of any specific reason, when those vehicles were at the bend at the Uciwai
Road or further down toward the junction, he could not have seen the alleged chase. In
my view, all what the PW-2 could possibly have seen is the collision of the Bus and the
victim’s vehicle, which occurred at around B0 meters away from where P.W. 2 was
seated.

Moreaover, | am not convinced on the evidence of PW-2 that there were only 4 or 5
meters gap between the two vehicles during the alleged act of chasing. If it was the
case, the LTA vehicle could not have taken a sudden left turn towards Nadi, soon after
the victim’s vehicle went into crash. His evidence that the LTA officers, after parking
their vehicle in the direction of Nadi, remained seated in their vehicle and did not assist
the victims subsequent to the accident, cannot be accepted. As per the evidence, it
transpires that it was the LTA officers, among others, had immediately responded to
rescue the victims, placed Traffic cones and finally took the victim to the Hospital.

No evidence whatsoever was led on behalf of the Plaintiff in relation to any Magistrate’s
Court proceedings against the Driver of LTA wvehicle for commission of any Traffic
offence which culminated in the death of 2 persons.

Another point | wish to address is the agreed fact recorded in paragraph No-4 of the PTC
minutes, alluded to by the plaintiff’s Counsel in paragraph 13 of his written submissions,
which reads as follows.

"That at alf material times, the employees and agents under the cantral and directions
of the Third Defendant were stationed an and along Uciwai Road”

The above admission, as it is, will not place the defence at any disadvantage. Because,
being the investigation officers of the LTA, they are at liberty to perform their duties
either by moving or by creating a Road-block. But, as far as the Plaintiff is concerned,
the said admission is not beneficial to her case. She still has to prove by some evidence
that the victim’s vehicle was in fact ordered to be stopped by the LTA officers at a Road-
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46,

47.

48,

48.

50.

block, but the vehicle fled without stopping due to fear of persecution, compelling the
LTA officers to give a chase as the Plaintiff claims. No such an evidence was led.

Defence Evidence:
DW-1,2 & 3.

All 3 officers of the LTA, who were engaged in duty along the Uciwai Road at the time
material and made themselves present at the scene of accident, have given un-
contradicted evidence in relation to all what happened. A notable feature that can be
observed in their evidence is that the each of them corroborated the other witnesses’
evidence. The only mild contradiction that could be observed in their evidence was the
manner in which they had received the information about the vehicle bearing No- DN
252, which they had been asked to look for on a certain complaint being made to the
Traffic control centre.

The manner in which they had received the information about the vehicle No-DN 252 is
irrelevant as far as the issue before the Court is concerned. As investigation and
enforcement officers they may receive information/ complaints in any manner and they
can act on their own volition too as and when needed. Their whole evidence can be
admitted and acted up on with no reservation.

The Plaintiff has not proved on preponderance of evidence that the relevant vehicle in
which the victim Avinesh had been travelling was subjected to any chase by the officers
of the LTA in execution of their lawful duties on the day in question. Thus, the guestion
of statutary duty of care will not arise.

My considered view is that the 3™ Defendant on the day in question did not owe a
duty of care unto the plaintiff's deceased Son Avinesh, and/or unto Alfred Paul , the
Driver of the ill-fated vehicle in which the late Avinesh travelled in. As such, the action
of the plaintiff has to fail and liabie to be dismissed. However, with all due respects to
bath the deceased, this Court finds that the facts revealed hereof paoint finger to the
Driver of the said vehicle, who seems to have, for the reason best known to him, at the
very sight of the LTA vehicle decided to flee and finally met with the accident, probably,
owing to the high speed or the malfunctioning of his break system in his vehicle or due
to both.

This Court finds that the Plaintiff has not proved her case on preponderance of
evidence. As such this Court has no alternative, but to dismiss the plaintiff's action
against the 3" Defendant. The counsel for-the 1% and 2™ Defendants has maoved for
costs in a high scale against the Plaintiff, which appears to be reasonable. However,
considering the circumstances, | decide to order a sum of $2,000.00 for 1* and 2nd
Defendants and $1,000.00 for the 3™ Defendant to be paid by the Plaintiff as summarily
assessed costs.

Final Orders:
a. The Plaintiff's claim against the 3™ Defendant declined.

b. The Plaintiff's action against the 3™ Defendant is dismissed.
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c. The Plaintiff shall pay a sum of $2,000.00 unto the 1% and 2" Defendants and a
further sum of 51,000,000 unto the 3™ Defendant, being the summarily assessed
costs,

. ;" . ;
A.M. Mohamed Mackier™
Judge

At the High Court ® (autoka on this 9t day of October 2023.

SOLICITORS:

For the Plaintiff: Messrs: Patel & Sharma- Barristers & Solicitors.
For the 1°t & 2™ Defendant: Messrs: Gerdon & Company- Barristers & Solicitors.
For the 3™ Defendant: Land Transport Authority, Legal Department.*
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