INTHE HIGH COURT OF FiJl
ATSUVA
CIVIL JURISDICTION

Civit Action No. HBO 26 of 2022

BETWEEN: SOFTWARE FACTORY PTE LIMITED o tmbed tabiliy company with its

regimerad offices w1 371 Vistoria Parsde, Suva

PLAINTIFF

AN PARMESH DAYAL of 935 Kaunitond Stress, Vatuwaga, Suva, (recror,

DEFENDANT

Before: Hog, Mr. Jastice Vishwa Datt Sharms
Counsel My Vaurasi L for the Plainiff

Mr Stagh ® for the Dedondant

ikate of Decision: PP Pebroare, 2023

DECISION

[ister-pavte sum mony seeking Injunctive Orders for Reeovery of Property — parsuant of
Grder 29 of e High Court Roley Y988 and bnhesonr Favisdiction of the Fgh Cosrr of
Fig)
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%1, Tonga Retirernent Fuad Board,
Kyl Samoa Housiig Corpovation — Shmple Interest;
weii Drevelopment Bank of Bamoea {LMER

ETES Mige Developroont Bank (LMSY

XK. Samon Howsing Corporation (105

{21 An Order resireining the Defendant, Parmesh Daval, his servants or agents or
otherwise from using. or dealing with, or transfersing, or seiting, or disposing, or
destroying or changing the latest version of the 20 source codes for Software Factory

PTE Lingted's corporate clients as listed below, wim! further orders of the court:

i Fiji Schoot of Medichne Soudens ONLINEY
i Samos Life Asswrance Uorporaton fLME)
Bl Fiji Matiormd Universty {LECOEY 3y,
B, Sulonnen lalands Narkonad Providest Funds
¥, Tuvale Nattona! Provider Fund (FMS)
i, Retivemment Fund Bourd Tonga (LME)
Vil Samos MNational Providen Foad:
Wi, Sarpon Land Corporation Lef {LMSY,
B Mgl Betrernnl Benefits Fund Tonga:
X Samoa Mogsing Uwrporation - PR

Fiit Sohood of Medinine - Sudent Solt;

Wanuaty Mationa! Provedent Fund (LMS)

%L MNatbve Land Trow Board (Lamdsofly;

xiw Fiyi Matiomal Providesdt Fund (LEEY

%%, Fii Watiemal University (SPRSL

wvi Tongs Relivernent Fued Board;
wvil Samoa Housing Corporatien - Simphe Interest;
WYL Development Bank of Samos 1LM5)

i, P Development Bank (LME]

K Samoa Howsing Corporasion (LMES)
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[3]  An Order restraining the Defendunt, Parmesh Daval, his servants or agenfs oy
otherwise from contacting, llaising or eommunicating with any of the Plaintis
corporate clients including, bt pot linired o the following, until fAuther orders of the

COmrt:

Lad
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¥, Tuwaly Wadonal Provident Fund {FME5)
Wi, Retiremen: Fund Board Tongs (LMSY,
wii. Sarmog Nagkonat Provident Fapd:
Yk, Sameog Lasd Corporasion Lid (LMS)
i, Mationa] Eetivewwent Benelis Fund Tongs:
X, Samos Howsise Corporsgion - PRY:
i, Fii Behod of Medioine - Sudent Sof;
EAh Yaraahs Mational Provident Fund (LMS:
A, Mateve Lared Trass Hesrd (Londsefte
wiw, Fiit Mabtional Presvident Fund (LM5Y
. Fiji Natbonal Tiniversity (SFRSY,
K, Tonga Rerbement Fund Board;
Ryt Samon Mousing Corporition - Simple nteresi;
KL Dirvelopinent Bank of Samos (LMY
WK, Niwk Development Bank (LM5:
VK, Samwa Howmng Corporaton (LM%

3] An [njunction to reeover from the Defendant, Parmesh Dayal, his servants or
agents or otherwise the followiog other assets belopging to the Plaintiff, Software

Factory PTE Limited, uotil further orders of the couri:

I Cotparry external hard drbve, blagkish grey i colour.
i Cirey Safe with all the Plaiti s corporste contracts with the commercial elients of the Plaiity

fmside. The height of the sale 18 estionated w 75 centimeters, fength of Tloentimeters, and depth

ot al) contimeters,

ik, Oae Deli Alienware Company bapwop used by the Delendant, Parmesh Daval:
i Ene Dedl Precision 177 Laplop Model 772400
Y. Company Motor vehivle, FORD Everant, regisration ntimber KO 176 with the kevs and the fus!
card:
Vi Compamy Coconi! unge seals and coffes mble faminres
vit Company Samsung Mote medile phong,

5
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The Plaintif {SFL] subsequently filed Summeons an 24% of June 2022 seeking for siriking
ot of the DRetendant’s application HBE 635 of 2021, seeking for relief from oppression and

Appointment of an interim Hawidator,

Backeround

5.

9,

1

The Plaintiff [SFL] is 4 Software Development Company,

The Defendant jomed the Plaintiff Company on 04® April 2022 as a Trainee Computer
Programmer. Me was then elevated 1o the position of the General Munaper Software
Development from 31% Docember 2019 umtil the 13 of January 2022, He had been in the
Company for 19 years and held a share of 19.95%. He became a Direclor of the Compuny

in 2012,

On or about Decenber 2021, the Defendant instituted proceedings for relief from OPPIession

[otherwise known as & Shareholders Winding Up!

agamst e Plainttfl [SFL] These
provecdings are peading before goutt in Companies Action Mo, HBE 63 of 2021 and has a

MNexus with the current proceedings Civil Action Mo, HBO 26 of 2022,

i1 13 noted that after the Defendant had initiated and commenced the Shareholder's Winding
Up proceedings, that the curren proveedings CUivi Action HBO 26 of 2022 was commenced

subsequently by the Plaintiff

The Plaingff Company [5FL] has a tolal of 21 corporate clients including & locals and 15

nternational.

Avcording to the PlaintiT[SFL] w customize the software to meet the specilic needs oFthely
corporate clients, thetr developers need 10 access the source vodes and make changes 10 it
The source codes are then compiled into executable vode (machine codes) which in tum is
installed into the main computer that one at the Corporate Clients Room, and the users can
ther tun and use the features of the software. The ownership and access 1o the source codes
arc critical and it is the Jife-line of the Sefiware Company and vital to the operation of their

corporate clients,
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proprietary interest in the Sowce Codes.

Court’s Consideration

23

[
[

fut
ol

This court only needs 1o determine the remaining Injunetive and Restraining orders sought

and us eoumerated ot paragraph 11, 3] to 9] inclusive hercinabove of my J udgement
accordingly.

The Defendant has vigorously opposed the relief sought therein by the Plaintifl ISFL] and
claimed a proprietary interest in the Source Codes of the Plaintiff by virtae of Bis 19.95%

shareholding in the PlalagfT [SFL)

The Detendant submitted that the siwation is exacerbated by the fact that there is an existing
sharvhulder’s dispute betwesn the sharcholders of the Plaintiff and proceedings HBE 65 of

20627 has wmpending court deternination.

Further, the msue of ownership and propristary interest of the Sowrce Codes and other
property arises directly fram the fact that the Defondant has a significant undispured

shareholding in the Plaingit [SFL]

The patwre of the Injunctive relie! sought by the Plaintiff {SFL] herein is 2 mandatory

mjunctive.

Morris [1969] 2 ALL ER 370 Generally, while the Court has jurisdiction o grant a

mandatory myunction upon an interkocitory application, it is a jurisdiction that iy exercised
very sparingly. And unlike interim injunction applications, the Cvanamid guidelines do net

apply. As Lord Upjohn stated in Redland Bricks fut p 3705

i “A mandaiory injunction can only be granted where the Plaintiff shows a very strong probabilic,
on the facts that grave damage will scerue fo him i the future, As Lord Dunedin said, 1 08 not
sufficient o say “times” (Abtorasy-Generat for the Dowminisn ol Canada v. Ritchie
Lomiracting and Supply Coppany 8719 A0 999, 1003, PCL I is 5 jarisdiction 1o be

exoresed sparingly and with Ciation but, in the proper case, unhesitatingly

F
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That Defendant maintains that as a shareholder in the Plaintiff Company [SFLL he has a

proprietary interest in the source codes and other property,

The ssue of the ownership and proprietary interest of the Source Codes and other property
arsses directly from the faet that the Defendant has a significant undisputed shareholding iy

the Plaintiff Company [SFLL

It will be noted that Serni Tukana hes the majority shareholder of 59% in the PlaintfF

Company [SFL] and 15 alse a majorlty shareholder ina Loompany called SOLE Ll

The major Contention and the dispute of the Defendant that can he ascertained herein is that,
Semi Tukana having a 39% share in the Plaintiff Compatiy [SFLL and being a shareholder
alse in SOLE Lid, # s likely that Semi Tukans will sell the Source Codes SaveLoanSmart
sooftware in his possession that is owned by Plaintiff [SFLY 1o SOLE Lid. This dispute is also
the subject matter and substantive issue in the pending shareholders Winding Up Action

HBE 635 of 2021 which is impending for Coust teanng and determination.

Abave can be substantiared by the fact that Semi Tukuana advised the Coust op 237 August
2022 that the deal for the sale of the software to SOLE Lid is not being pursued. Further,
according to the Defendant’s contention, Semi Tukana and SOLE Lid have both advertised

on SOLE Ltd's wehsite thut they will be launching the banking product iy Ootober 2022,

by short, the Defendant is of the contention that if the Source Codes in the possession of the

Defendant are ordered by the Court to be givenhanded/over 1o the Plaintiff ISFLL then there
is every likelihood that Semi Tukana will tansfer the [P Systemn belonging to the Plantiff
[SFL] o SOLE Lid. The Defendant added that this was the very reason which prompied the
sharcholders winding up Action No. HBE 63 of 2021 10 be instituted and seck an arder for

appression and the appointment of an imerim liguidation acordingly.

The Defendant cluimed a property interest in the Software and Source Codes of the Plaintifi
by virtie of his 19.95% shareholding with the Plaintiff. The question therefore arises
“whether the Plaintiff can clajm that the entire 26 Source Code P28 with the Plaintiff and 6

with the Defendunt currently] belongs to the Plaintiff ]SFL) alone and that the same 20

11
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i be tried by the Couwrt and determined accordingly.

The first substantive question to be wied is, ‘whether the Defendant has 2 legal
proprietary interest in the Software and Source Code of the Plaintiff [SFL] by virtue
of his 19.93% sharcholding in the Plaintiff |SFL)?

Further, the second substantive question to be tried is, “whether the Plaintiff [SFL] can
claim that the Source Code belonging to the Plaintiff [SFL] alone and that the same

should now be banded over to the Plaintiff [SFLI?Y

‘The Defendant submitted that the undertaking as to demages provided by the Plaintiffis stale

aret hout % monihs old,

Y e ey

The Defendant pleaded at paragraph 50 of his Affidavit in Response flled on 30% May 2022

that the Bank aceaunts of the Plaimitff are now being meddied with.

Reference is made, o the [l Court of Appeal decision of Natural Water of Vit Led vs,

Crystal Clear Mimeral Warer (Fifiy Lid [2004] FICA 5% ABU BOLII0048 & ABU

f011A.20045 (26 November 2004) in panicular w the Tollowing paragraph:

CApplivants for mterim infunotions whe offer an amdveioing oz 1o demapes should abwans
proffer sufficizs evidence of their flngricial position. The Cowrt needs this snfisesation b order

dor unsess the hudunve of coreenionce and wharher danages woddd be aw agequate remely.
in Grakam v Campbel! [I878) 7 CH D 490 a0 454 Jarees 1) Said;

“Fhe wndderiak g aay oo usage whrich owghy to be giver g every daterkocudary Infunidion s aee
towhich fsdess vader special cirowestances) effect oughs 1 by geeen. 3 oy domape bar been
ocensipned By an teeripentory wiwaction, which, on the fearmyg is found io Fuve bese weeagly
asked for, pustice requires ot such dimages showld fit on the volumary (iigant whe fulls, noi

o the Mgt who hog been witheut fust sowss mgnde g0,

In Honeymoon Islund Fiji Ltd v Follies International Ltd [2008] FICA 26; ABU

13
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siated:

"The balance of vonvenierze i when appronehed by seasidering the oy to the Plointidl vhad
sy resilt dn the event that the srwetion is nof gressed oad e o 1o the Liefendamt that may
resudt i the event thap the infusction b sramivd, The voms Keos on e Flaineyt o wytabiish thar
o Bulance the horw dhat it s hely jo suffer if thy wfunchion & not gromed outweiphy any

st ioeit i the Defendeant in the even that the Drjumction is granied

64 The Defendant bad suongly submitted and argued that the Defendant has & fegal proprietary
right over the Software and the Source Codes of the Plaintiff (SFLY by virtpe of 19.95%
shareholding with the Plaintift {SFL] and whether the Defeadant has anyway wniringed

any such rights

65, The issue of Legal propristary will be determined at the substantive hearing. may be on viva-
wvoce evidence together with the impending Sharehalders Winding Up Application No, HBE

63 of 2022 and cannot be determined within the current Interlocutory application.

66.  Therefore, the Balanee of Convenience is & material consideration o determing in thiz

case ut terms of the injfunctive orders sought therein,

o conclusion

67, The current case HBC 26 of 2022 has Mexus with Shareholders Winding Up Application

HBE 6% of 2022 and vige-vorsa,
68, Following are some serious Questions to be tried in the current matter -

#) “whether the Plelnilfy (SFLY hay the ownerstip of the 26 Source Codes [20 in the Defenaanity

passessivir anid & in the Plalmdffs possacsion gf the currens fime],”

e “Whether the Defendumt as clatmed by ki hay iy “FPropriciary imferest™ in the Soirce Codiy?

gy Whether the Defendant foas diseegurded the sharcholder's rights o the Pleindifi's property i the

Defendumt’s position as Is copeinded by the Plaintiff?

thy  “Whether Semi Takana has @ shareholding in the company SOLE Lu?’

1s
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Costs
75 The application proceeded on to the fearing and determination an the remaiiing injunciive
and other orders sought therein, it is only fair that the Plaintiet PSFL Pays the Defendant a

sumn of $630 as Summarily Assessed Costs.

ORDERS
1. The Remaining Orders sought at paragraph 111, {3), 16, |71, 18] and [9] inclusive for

an mjunetion order for the Recovery of 20 Source Codes fom the Defendant, Assets
and List of Assets of the Plaintiff [SFL) in Defendant’s possession, Police Assistance,

cost and other just relief are all accordingly refused and dismissed,

il FThe status quo of the Software, Source Codes and the Assets of the Plainnit SFL Y w

remain intact untl this court hears and determines bath Uivil Action No. HBO 268 of

U272 and Shareholders Winding Un Application No, HBE 63 of 2021 aceordingly,

{ii The Plaintff [SFL] 0 pay the Defendant a sum of $650 as surmarily assessed costs.
. The substantive matter s now adjourned o 28" Mareh 2023 a1 9 30am for Mention

with impending Shareholders Winding Up Application No. VBE 65 of 2071

Dated at Suva this  17%  duy of February, 2023
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