IN THE HIGH COURT OF FIIL
AT SUVA

CIVEL JURISDICTION

BETWELN:

Represeniation

Brate of Hearing

fi

© Civil Action Ne. HBC 125 of 2022

IN THE MATTER. of the iTaukei
Lands Trust Board Act 1540 and Iis
Amendments and Regilations,

RAT1 APENISA KALOKAILOSERE aka RATU APENISA
KALOKALOSERE KALOUNIVUTEA of iTokatoka Tuidi
{203), Matagali Tuidi (Naduru), Yavusa Nailagolaba, suing on
his own behalf and on behalf of the members of the iTauke
Landowning Unit known as Matagali Tuidi (Naduruy) now living
i Naduru village, Kuky, Bau in Tailevu and elsewhere in and
otside of Fiji ' ' :

PLAINTIFFE

KAMELI RITOVA of the iTaukei Lands Trust Board,

Ceniral/Eastern Sub Region, Team Leadér, who is sued in his

personal capacity and as an employee of the iTaukei Lands Trust

Board. ' -
1 DEFENDANT

iTAUKER LANDS TRUST BOARD established under Section 3

(1) of the {Taukei Lands Trast Act 1940 and is herein sued in its

name pursuant i section 23 of the same Act, . S
2 DEFENDANT

. Ms. V., Filipe (Redwood Law) for the Plaintiff.
. Mr. V. Tuicoto ({TLTB} for the Defendants.

» 24% January 2024.

JUDGMENT

The Plaintiff filed Originating Summons (Expedited Form) on 14% April 2022
pugsuant te Section 23 of the iTauket Lands Trust Act 1940 and Oxder 7 of the
High Coust Rules 1988 seeking the following reliefs: '

“1‘,

A Declaration that the piece of land known as Matakero No. 118 vwned by

the Plaintiff and members of his Matagali Tuidi (Madura) of Naduru vittage

in Kuku, Bau, Tailevu a5 3 consequence of the allotsaent of Matakuo Mo, 1 to
the Mataqali aforementioned as published and’ confiomed vide Fifi
Government Gazette, Volume & of Friday 3 February, 2006. _
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A Declaration that the said Matakuro No, 1, as Schedule A land, was leased -
as Crown Lease No, 3016 to Bulli (fathers name Kalhy, culfivator-and shop-
keeper) on 30 September, 1957 and that the said Lease expired on 21 April,
1081, was extended for another 20 years-from 21 April, 1981 and such
extension had explired on 21 April, 2001.

A Declaration that, according to law, neither a further extension of Leage nor
a new Leags ought 1o have been granted of issued to the said Bulli (fe Kally
and/or his Estate st any time after 30 November, 2000 on the grousls that —

{13

(2)

. 3

(4

{5}

{6}

(7}

(8)

e
(10

Matakure No. 1 had vested in the TLTR and had become iTenke
janid and any Lease thereon ought to have been consented to by the
members of Matagali Tuidi (Nadoru) as allotted landowngrs.

“The said Bulli {fin Kallu) andfor his Estate had breached the terms

and conditions of their Lease on Matakuro Mo, | wartanting the
{ermination -of that Lease op Matakero Ne. .1, if any, after 30
Mowvember 26000, :

The TLTB ocught to have considered the needa of the menbers of the
Miatagali Tuidi (Nadur) to atilize Matakuro Ne. 1 and fagilitate the
Mataqrli’s use of the farid rather than leasing it to others, if any.

A Declaration thet any Lease or Extension of Lease or Agreement
tor Lease or other instrument jssued by the 1% and 2™ Defendants in
respect of the said land after 30 November, 2000 and which. may
continie o be &n encumbrance on Matakuro Na. 1 was unlawful,
invaild and of no legal effect.

A Declarmtion that the Plamtiff and members of hatagali Tuidi
(Nadery) now need to use Maiakuro Ne. 1 for she economic
development and investment of the Matagall and s members and
that the Jamd ought to be given to them to. utilise for such

- development and invesiment as the members of the Matagali Tuidi

{Naduru) may deem fit.

A Decluration that the 1% and 2™ Defendant cught to have re-eritered:
3 daiakuro No. 1, caneel the tease thereon and subsequently feage the
piece of land to the Plaintiff and membets of Matagall Tudi (MNaduru}
for theit use, development and Investment.

& Declaration that the 1% and 2™ Defendants, whether jointty and/or
severaily, were neghigent and had breached their statutory duties in
failing 1o exercige their powers and functions under iTauket Lands
Trust Act 1040 and its Amendments and Regulations in failing 1o
give Matakuro Ne. 1 to the Plaintitf and members of Matagali Tndi
despite requests by the Plainiiffs uncle, Raty Manasa Maisualevu
Kalownivatia and their legal representative, to do so.

An Order directing the " and 2™ Defendants whether b

. themselves, their agents to cancel any Lease on Matakwro No. 1

which may have been granted by the 1% and 2*! Defendants fo anyone
after 30 November 2000, if any, and to facilitate the Platntiff™s and
the membets of the Matagali’s use of the ssid land for their e,
development and investnent,

An Order 33 10 costs.

- And any other Grder this Henourable Court may deems just.”
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Upon service of the summons, an affidavit in opposition was, filed on 2%
August 2022 on behalf of the Defendants. A Reply was filed by the Plaintiff on
12% August 2022, The 2™ Defendant also filed a supplementary affidavit.

At the outset T would like to state that I have not been assisted with any
comprehensive written subinission on the issues on behalf of the parties. The
counsels made brief oral submissions at the hearing and reiied upon the
affidavits filed. ¥ is not in dispute that the subject land known as Matakure No.
1 is reverted Schedule A fand, allocated to Matagali Tuidi, in the Disirict of
Nausort and Provinee of Tailevu. H was gazetted on 3® February 2006. The .
«aid land was being administered by the State/Crown and leased as
State/Crownl land being Crown Lease Mo. 3016. Upon reversion, dealing no.
799727 was endorsed on 27% June 2014 on Lease No. 3016 that the land was
“vested in the Native Lands Trust Board from 30% November 2000 pursuont to
Section 6 of the Native Lands Trust (Amendment) Act, 13, 20027, o

The Public Trustee of Fiji had assumed administration of the said leased land
following the demise of the Lessee in 1980. Until the land was reveried t0

{Tatkei Lands Trust Board, it was the Public Trustee of Fiji (as Administrator)

that was the lessee, In this matter they are not & parfy. The Lease and

subsequent extension of the lease expired on 21% Apsil 2001, Effective 30

November 2000 it was already classified as iTaukei Land. The Depariment of
Lands and Survey issued approva! Notice of Lease for the said land for a period

of 30 years {from 21% April 2001) to the Public Trustee (as Administrator}, It is

clear from that it was not the iTLTB (2™ Defendant) that extended the lease. It

was issued by the Lands Department, Once the land was reverted as iTauksi

Land it ne longer was State administered Land. '

Tt should be noted that the Lands Department issued a Lease in 2001, The land
was gazetted for reversion to ITLTB on 3 February 2006. This is a number af
years after the lease was renewed by the Siate. The reversion was endorsed on
ihe initial Lease on 27% June 2014, There is no explanation or any reason
given for fhese differing dates. Gazetting the reversion of the iTaukei land in
2006 and vesting it in the ITLTB from 2008, while leases continued to be
issued during these period (2000 to 2006) seems to have created a lot of
confusion. The Matagali wilt surely be aggrieved with the knowledge that it
reverted from 2000, When in fact it was gazetted in 2006. The knowledge was
that the land has reveried to the Matagali while the State (Lands Department)
continved granting leases. The iTLTB alore does not shoulder an explanation.
The State (Lands Deparfment) was also involved. The State (Lands
Department) is not a party to this proceeding. They have not been held to
account.

The Plaintiff has pleaded negligence against the Dofendants. On the materizls
before me, which is the affidavit evidence. 1 have the affidavit of the Plaintiff
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and affidavits of officers of the ITLTR. The affidavits do not provide tangible
evidence of negligence in order for me to make a proper determination of it.
What is contained in the affidavit of the Plaintiff is not adequate for me 'io
assess negligence of the 1% and 2™ Defendants.

This-action commenced on 14% April 2022. The iTLTB has shown that they
made effort for the Fiji Public Trustce to clear the arrears. A notice dated 7™
December 2021 is to that effect. If the awears is due, it can still be pursued. The
iTLTB is waiting for the determination of this matter, to proceed with re-entry.

" The Plaintiff for his part is seeking a development lcase for the Matagali, Al

that is needed is for the parties to work together. The iTLTB has been set up for
the betterment and advancement of the iTaukei. The control of all iTaukei land
iz vested in the iTLTB and they are requited to administer the land for the
benefit of the iTaukei owners and for the benefit of the iTauket: section 4.(1}
iTaukei Land Trust Act 1940, As the said land is vested with iTLTB the
Plainiiff and his Mataqali need fo work with the iTLTB to get things done in
accordance with the iTaukei Land Trust Act 1940, The land in quesiion has
already reverfed to the Matagali and is controiled by ITLTB.

For the reasons given I dismiss the summons secking the various reliefs
(Declarations). Given the circumstances there will be no orders as to costs

Court Orders as follows:

(a) The Summaong seeking the various relief (Declarations} is dismissed.

{b) No arders as to cosis.

1% March 2024



