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INTHE EMPLOYMENT RELATIONS COURT

AT SUV A

OQRIGINAL JURISDICTION

CASE NUMBER: ERCC (S of 2007
e
BETWEEN: ERISHNA ANAND SWAMY
Plaintiif
ANE: i‘j‘.}! NATIONAL UNIVERSITY
Appegrances. My, D, ¥air for the Plabiff,

Mr. F. Haniff and My. P, Devi for the Defeadunt.

Date/Place of Judemant: Thursdday 30 Moy 2024 ot Fava,

Corgm: Hown, Muadam Justice Anfata Wl

JUDGMENT
A Catclewards:

Emplopment Law - plaintiff brings a clpim for breach of contract on the buasis that Iis contrict was pot renewed- the reaewnl
af the conterect was stercepted by redundancy- the emplover furd to folfow the applicable procedures in 55, 107 and 198 of the
ERA to end the comtract which i otherwise was seder an obligation to resewed as the conditions of the renewal were met- eluim

dixmissed.
8 Lepislation:

Enployinent Relations Aot 2007 (YERA): 33, {07 and 188,

The Claim

[, The Plaintiff brings a claim for breach of contract when it was not rengwed aller expiry.
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1. Krishna Anand Swarmny (“Swamy ") was employed by the Fiji National Unidversity (“FA¥L") as Divector

of Preperties and Facilities under a contract of employment trom | May 2014 to 30 April 2017

AP X

On 20 February 2017, FNU wrote a letter to Swamy and informed him that his contract will not be
renewed on the grounds that it was seeking to restructure the Senior Management Roles Position. It
stated in the letter that it was shortly going to seek to establish 2 new divisions, Capital infrastructure
and Estates and Facilities. The etter reads as follows:

a5

28 Febiuary 2017

Diegr Mr. Krishna A Swamy

Director Properties amd Fuctiitivs

Following o peried of exiensive consultation, reaurding the future siructure of sepior mandgement
voles at Fiji Nonional Upiversite (ENU), Damoweriting o inform vou Hiat FNU witl not be renewing vour

appeiniment as Director Propertivs & Facilitios whick ends on 30 Aprit 2017,

We will shortly be seeking 1o estublish two new division. Capital Infraswuciure and Estates und

Faciliies and plan to recruit Divectors to head up each of these new divigions,

The Divector Capital Infrasiructure will hring ogether the plarning and goverament laison functions
currently wndertuken by Planning and Development, Properties and Facllities and Finance. The aim
is to create a single wait which licises with government minisiries and oversees the work of project

managers for major capital nfrastructure projects.

The Divector Estates and Facilities will oversee the day to dy repair and maintenance work
undertaken by Properties and Factlities draed the auiliary service fanctions underiaken by Uni-Services.
The key aim witl be ta create a custamer-focused service that is responsive i the meeds of students wid

xf{rjff
FNU plans io advertise these new redes o March 1 2017 You will have the apportunity i be

cansidered fur these and other appropriate vacancies at ENL: Showld vou appiy for and be selected

for an uliernative role ar ENU i will be assumed that vour service Iy unbroken.
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9.

{ would like i hold o mecting with you on week of 200 February to discuss In greater detail the

rationale beliind the proposed changes and develop o plan for decling with its implications.

Please indicate to the PA — Viee Chancellor. Amila Swamy, a suitable time for us 1o meet with the

Consultant Divector, HR and muself next week... "

The plaintiff says that the decision to not renew the contract was in breach of clause 4 of the contract
i

of employment.

The Defence

The defendant denies any breach of contract. 1t says that there was no right of automatic renewal of
the contract. The defendant’s position is that the FNU underwent restructure and the worker’s position

was de-established. He was informed of this in advance. He was also consulted.

The defendant’s position is that the worker failed o take any positive actions to mitigate the loss arising
out of the restructure in fhat he was offered a short term consultancy position which he refused. He also
refused fo accept an offer fow a short term extension of contract for 3 months when the restructure
process was defayed. He then did not apply for any new positions created under the restructure when

raguested to do so.

The defendant says that the worker was paid more than the restructure pay. It theretore refutes thatitis

liable for any claim for compensation,

Evidence, Law and Analysis

b will start off with the worker's claim that there was a beeach of contract when the employer did not
renew the contract of employment. The worker says that the employer had breached clause 4 of the

employment cortract,

Clause 4 of the contract of employment tendered in evidence as Plaimtiff’s Exleibit I reads:
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“4. Benewul

Subject to a médical report from a medical practitioner nominated by the University that certifies that
the parry offered this comract is medicatly fit to perform the duties of Divector af Properties &
Faeilities, mnd subject o satisfactory performance judged through o formal review of performance
carpivd ot v the Vice- Chancellor af least 6 months priov 1o the ewd of the contraci, the University
shall extend the contract upon such terms amd conditions as mav be Eféfiazaiﬁﬁf agreed 16 by hoth pareies.

At every contract extension, a satisfactory medical report would be reguived.

. The reading of clause 4 ig plain and clear. I there were no issues regarding the plaintift™s medical

fitness and if his work performance was satisfactory. the empioyer was obliged to renew his cortract,
The words “the University shall extend the contract upor such terms and conditions a5 may be
mutnally agreed to by both parties™ makes it clear that the University was under an obligation to renew
the contract if the plaintiff was medicalty it and had satisfactory performance. However the erms and

conditions of the renewal were 1o be mutually agreed w by both parties.

. Before the University could fulfill its obligation under clause 4. the renewal of the contract was

intereepted by redundancy in that some of the positions in the FNU were to be de-established. The

plaintitf*s position was one of L.

. The purpose of the redundancy is clearly explained by the then Viee Chancellor of FNLL Mr. Nigel

Healey. He wstified that the position of the phainti it was too broad 1o handle ail essential work of the
University. Tt was therefore to be abolished entirely and in its place the Division of Capital

Infrastructure and Division of Estates and Facilittes was to be created.

. The Division of Capital Infrastructure was going to liaise with Government Ministries and oversee the

work of project managers for major capital projects Hke Labasa and Koronivia. The Division of Director

Estates and Facilities was to look after repair and maintenance work of FNU's properties.

. Redundaney can affect both an existing contract and a one which is due to end by expiry. In this case.

although the University was obliged to renew the contract as per clause 4 of the contract of employment,

it got affected by redundancy prectuding the University from fuifilling its obligation. The University
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therefore brought the contract 1o an end due 1o redundancy. This is clearty explained in i letter of 20
February 2017,

15, Since the plaintiff was otherwise entitled 10 4 renewal of the contract but for the redundancy, the
University was then under a duty to follow the applicable procedure established under 5. 107 of the
ERA as far as it affects the plaintiff, | am mindful of the fact that this was not 4 termination of contract

and as such some procedures will not be necessary to follow,

16, Section 107 of the ERA reads:

“f1G7f Provision of Infermaiion

(1) If are employer contemplates terminotion of the emplovment by redundancy of workers for
: reasons of an eeanomic. technological, structural or simifor roture. the emplover musi-

fat Provide the workers. their representatives amd the Permanent Secretary not less than
3 davs hafore carrving out the wrminations, with relevant information including the
reqsans for the lerminations contemplared, the mgmber ard categovies of workers
likely to be affecred and the period aver which the ferminatioms are internded o be
carried out: ard

(h) Give the warkers or their representafives, as early as passible, an opportunity for
consuliation o measiwes (6 be taken to avert or o minimize the terminations and on
measures lo mitigate ihe adverse effects of any terminations on the workers
concerned, such as gotion to aitempt (o find alfernative emplovment or refraining,

£21 In this part-
econaic mecns perntained for profit

stractural means in relation fo g company, corporation, business enterprise or woriplace
the maswer in which such entity Is ovganized, managed ur administered, and

technological means a maiter concerning, or wse of. technology ov information
technology.”

17, In accordance with s, 107, | find that the only applicable procedure that the employer had to carry out

in this instance was as follows:
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I, to provide the worker with not less than 30 dayy before ending the conrract, the relevant
information abowt restructure and inform him that his contract will not be renewed with the
Informuion on the pumber of people who were 1o be affected and the period over which the

resiruciure was v be esteblivhed; and

2 Provide the worker with an opportunity for consuitation on measures to be faken to mitigate the

adverse effects of the non-rengwal.

. The unconiroverted evidence is that the plaintiff was informed For over 30 days that his position was

going 1o be de-established and that his contract was not going 1o be renewed, He was informed of all
those people who were 1o be affected and the period in which it was thought to de-establish the

§

positions.

On 3 December 2016, the Vice Chancellor Mr. Healey had presented his paper “Fiji National
Uamiversity Councif - Vice Chancellor’s Report to University Council” to the FNU Council and
advised of his intention to restructure the support services, subject to consultation with Senior

Management Group (“SMG”) Members.

. The paper wag then presented at the SMG meeting on 5 December 206, it was resolved ai that meeting

that the consultation on the preposed changes to the Division of Properties and Facilities would be open

until 13 January 2047, The minutes of the meeting were tendered in as Befendant’s Exhibit |,

. Faccept Mr. Healey's evidence that the worker Swamy did not provide any feedback to the proposed

changes to his Division,  There is no evidence that he did.

. Then on 31 January 2017, the Vice Chancellor Healey met with the plaintiff Swamy te discuss with

him directly the proposed changes to his Division. Mr. Healey's evidence in regards to that meeting

is:

“{met with My, Swamy en 31 January 2047 to discuss with fim divectly the proposed changes 1o his
Division. Mr. Cartmell wus alse present with sie. The meeting between Mr. Swamy and [ was amicable.
He way fully aware of the proposed changey (o his Division as # has been discussed of least since

December 2016

We discussed the challenge of dealing with major capital infrastructure profects, which emailed

working closely with the Canstruction toplemeniation Uit of the Ministry of Economy and fellowing
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(Ferversunent teneder protocols closely. as well as marnaging oontractors. while at the same time
managing o large team of radeswin and grovwmds men who were deiling with revtine sginteisance.
We also discissed the unkelpful separation between Uniservives, which managed the cafeterlas and
student residences. and the repenirs and maintenance fisction of Properties amd Facilitfes. My, Swamy
agreed that the reconfiguraiion of services to creale o dedicated team to-manage maior capital profect

aned a farger division to manage the duay to day operations of the campus nade sonse ™,

i

. Afier the consultation with the plaintiff, 2 Progress Paper was prepared. The Progress Paper was

tendered in evidence as Defendant’s Exhibit 2. The Progress Paper was presented to the Senior
Management Group Meeting on 20 February 2017, The minutes of that meeting was fendered in

evidence as Defendant’s Exhibit 21,

. Mr. Swamy was part of that meeting. ARer that meeting Mr, Swamy recelved the letier of 20 February

2017 about non- renewal of his contract due (0 testructure.

. The evidence therefore clearly refleets that the plaintiff was well aware of the restructure since 5

Decamber 2016, He was part of the information process and he knew that his position was going o be
de-established. He theretore could not expect renewal of his contract on the same position, The position

was not going (o eXist anvmare,

[ will now turn fo whether the plaintiff was given an opportunity to minimize the effects of non-renewal.
The employer asked the worker to take up femporary consultation work on the same pay. The worker
did not exercise this option. It also asked the worker to take up 3 months contract of the same position

as the restructure was delayed. The worker refused this as well,

. The employer then had to appoint other people to the Acting position until the position was properly

advertised and filled. [f the worker had taken the offer, he stood 2 good chance to be selected to the

position due 1o his expertise.

. The worker was also asked to apply for the new positions. The positions were advertised in the Fiji

Sun on 3 June 2017 and was also on the University's website. The worker did not apply. He says that

hie did not see the advertisements. He ought to have checked FNU's website at least,

I find that the employer gave the worker enough opportunities to minimize the loss by redundancy, He

did not take up the opportunities.
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. The plaing T was also paid more than the redundaney payment. Under 5.108 of the ERA, the employer
was under an obBgation 1o pay 10 the worker not dess than one week's wage as redundancy pay for each

completed vear of service in addition o the worker’s other entitlements.

. The worker was on an annual selary of $74.587. His weekly salary would come to $1434.37. He was
entitied to 7 weeks of salary as he had worked for 7 vears. This would calculate to $10.040.59. That
would be his actual redundancy pay under the law. He was howevgr paid 322,9%49.71. He was also

paid his annual Teave,

2. The emplover says that the sumn of $22,949.71 reflects the 4 months” notice period, [ says that whilst

it could have only paid the worker redundancy pay, which worked out to be less than what it paid, it

preferred w pay the worker more so that it did not in any way disadvantage the worker,

The emplover says that it usually gives 6 months’ notice to any worker if the contract is not to be
renewed. [n this case it gave 2 months” notice and 4 moaths equivalent pay in lien of natice. 1 do not
find that the worker was disadvantaged, 17 his contract was renewed Tor 3 years. i could stll be

teeminated snder 5107 of the ERA afier giving of the 30 days™ notice on the relevant matters.

Since the contract was affected by redundancy on restructure, | find that the University did not have 1o
renew the contract under ciause 4 of the contract of employment. There was no breach when it did not

renew the contract.

. The plaintfF has also claimed damages for unfair dismissal. There i no evidence o establish that the
employer's conduct in ot renewing the contract was so improper that it cassed the worker humiliation,

toss of dignity and injury to his feelings.
Costy

The plaintiff is unsuceesstul in his claim. The issue is whether costs should be awarded against kim.
The defendant is entitled to costs. However, | will not make any order Tor costs in this case due to the

ciroamstances that contronted the parties,

The worker would have had his contract renewed but for the restructure, He did not take advantage of

the opportunities available after the restructure but an order for costs against him, would to my mind,
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be unjustified. [t would be another matter if his contract of employment did not contain a clause entitling

him for a renewsl and he brought this claim,
Final Orders

38. In the final analysis, [ dismiss the plaintiff's claim. 1 order each party 1o bear their own costs of the

proceedings.

i
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Hon, Madam Justice Anjala Wati
Jutdge
3052024

1. e D Nair for the Plainff,
¥

2 Haendff Tuboge Lewpers far the Defendant.
Jo File: Sava ERCC 15 wf 2017,







