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JUDGMENT 

f I] Mr. John Samisoni lost his employment in August 2021 because he refused to take the 

COVID-19 vaccin::Hi\1n. His employer. the hrst Respondent. tenninated hi-.; emplo) ment 

in accordance \\ith s 52F of the Health and Safety at Work (Gener.ti Workplace 

Conditions) (Amendment) Regulations 2021 phe 2021 Regulations-). 

[2] \tr. Samisoni fikd these proceedings on the hasis that he claims that the 202 l Regulations 

are ultra-virus and invalid. The Second. Third. and Fourth Respondents have ~ought to 

strike out the proceeding. 

[3 j Wh i b1 a number of procedural issues have been raised by the parties in this case. the 

narrov\ substantive ic,sue. \\h id1 is determinati\-c of the proceeding. is whether the 2021 

Regulations are la\\ ful. 

Background 

[ 4] \1r. Sami'>Oni \vas. at the material time. a shareholder and the \1anaging Director of the 

First Respondent. The 2021 Regulations came into force on 8 July 2021 and jeopanJin:<l 

his ongoing employment \\ ith the: First Respondent. The 2021 Regulations provided that 

no \>yorker or employer ,,,as permitted to enter the \1,,ork.place unless COV ID- l 9 

\accinated. A \\orker (and emplo:,cr) \\as required to obtain the first dose of the 

vaccination b\ l 5 August 2021 and the second dose b) I November 2021. A \\orker ,.,as 

not pennitted to be in the ,,orkplace after I August 202 l unless vaccinated. 

[5) \lr. Samisoni did not enter the workplace after I August 2021 in compliance \1,,ith the 

2021 Regulations. He infonned his employer that he did not intend to be vaccinated. 

According to Mr Samisoni" s affidavit dated ! J October 2021. he had undertaken his O\\ n 

research and had concerns regarding the vaccine. The First Respondent \Hote to Mr. 

Sami:-oni on 13 August 2021. noting that the 202 l Regulations mandated the requiremc:nt 

to be vaccinated in order to enter the \\orkplace. and that Mr. Samisoni had taken .. ,h.: 

dt!cision no/ tu ht! vaccinutt!£f'. · In the same letter. the lirst Respondent infonni.!d Mr 

Annexun: D isf Appli-:anfs Affida, it in Support dated 1
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Samisoni that it had met to consider the matter and, in line v.ith s 52F. had decided to 

tenninate his employment effecti"e from 15 August 20.21. 

[ 6} On I 3 October 202 L f\1r. Samisoni filed a \1otion for Constitutional Redress under s 

-l4( I) of the Constitution. f le sought the follov, ing six declaration~ and orders: 

I. A DECLA.RATIU'V 1hut Rc',c.'11lu1i,>1t1 5:;c unJ 5:!D rc,~',llt .:zl' o/ 1he Health ,md .<;.it~·ly Work 

(Ge111:r<1I Wurlq1 l<1n: Condi1ions1 (Ami:ndmi:1111 Rt'guluiiom :!Ii] I rcr L.·gal \mic,· \o, 53 ot :!O:! I 

puNi,ht?d in th<? (.,ov.:rnment (!l Fiji vu::t'lfi' S11pplem<.:nl dt1tt!d 8'1' Juli. ;:,,: l {"tl1<' I 'accine 

Regulatiom"/ ,·onrrm·,mes th.' rights under ( 'lwpt,·r l Billo/ Rights, of the Cunsrinitwn o/fh,· 

Rcruhfic' of Fifi ::n1 3 f"tl,e ComliJ11tio11 "/ 111 nd,111un lo h1111 us ful/uws: -

(uJ ,e,'liun 1 I 01 o,-lh,: ( 'unstitulion n:hmng /u 1h,, 1renlom/r,1m ,n,el und ,k:,:rwJing lrt'al"h'l11 

fin !he ;.;round tht.11 rhe Ji,miHul of Eh<' ,lppli,·unt from his i!mplmmt'!II ni,I, 1i1e /'' 

R,,,\f)Olldt!J/l, C<l/1{/'J\'i!/li!,\ 1h.: Arrl1uml :, ,igh, [() fn•,•Jom /rum <Clt!nt1fi, r,r nredlc'(l/ 

rr,~armenr or pr,,cedur<'-' V.'ithour rh.: Applieunr \ inf;1rm,·d ennsen1. ,ind 

(h1 ,euwn ]f, !31 (a/ u( the l'ons111wio11 r1du1i11g to r!lt' r1gh1 10 cqrwlin und freedom /rum 

discrimr,wtwn Th,: hreuch is on flu: husn rhur Lht! J1sm1,.,sul u/ the Appli,·um jrTHn hi, 

emp!oym,•m with the 1'1 R1:spt1nJ.:n1 Jue tu his rt>/usul 1,1 cumri,1' with Re):uiariom 5,7( an.I 

52D r.>spe,flt'<'~l', puhlished ,m lht! authority u/ ilw JflJ R,•spondr!m. contra,·,·ncs tit.: 

4pplh'unt ,,., righl nor Ju hr w1/i.rir(r d!,,aim,nut.:d ,,Jj(tiiml huwJ on his heulth st.mt<. 

spec1/ic'c1!(1 his Vt1Cc'/1tution W<.Jlus 

A Df:CLARA TIO,\ 1hu1 the' ~ r,J('c'int: R.:gulariuns ,-,,:wrufii' w11.l or c·ullce1iv1.'~\' un,,{ur in ;i, t!nllt',/_I 

,ub/ecf 10 ,ection 501 I, unJ I .':1 nl rf1t! ( 1111,·1i1111wn, i, 11 ftrn 1hat ts inu1mislt<lll n ilh th~ 

( 'unsti1urion unJ im·uiiJ Ju the ,:.t:t<!nl ult he inconsi,1rencv pur.rnunr 111 1·ec1ion 2 o(th,· ( 'onsw1111011 

on th<' :,:rounds 1l1u1 h,: ~ R<!spund.!m mude 1he i a<'c·111,• Rc-:,,ulmiuns,-

ru1 without uny authori(r by the Constitution or u wrillen law c,mtrurr fo rhe re4uiremc'nl in 

Wd/011 5// ( l) <?{fht: ( 'onslituliun,' 

1h1 f,} /uilin;: lo, \'l>Jur us pr,1cti.·t1bi<', pnwide r.:<.Lwn,11,/e ,!pponunity /iw puh/1c par/1L·1pU1ion 

in the dcv,•ln;,m.:nt and rci·in, ol /he {al<' hetur,· it is mwie contrary 10 st.','fiun 5//r _, 1 ot 1h.· 

( ·om1i1uriun., 1.md 

/,·) },_1 murring 1hc ( ·omtitmio11u! allfhorif\' ,,es1c,,I in 1he Pi:rmunem s.,crerun fur his mmi,lrr 

rursuunl 111 scctwn I~.,, tX1 fa! w f 11/ lh,· t ·,,n,nruli,m 

3, A 'i ORDER tlwt rh.: Van·int! Rt:guluiium are i1ll'ul1d 101he cx1<·nt uf1he uhove m,nmt1t,:m·1c, und 

i/ ot'no /,:gul ctl•'<'i du,: to the <1hove cultfr1.J\'t'nliott1', 
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.,r A:\' ORDER th111 !he 1amina1iori l,·t,er issued l,y th<· /'' Respondent I// th<' Applicanl daJed 11"' 

.4ug;L,I. :!fl:! I i_, null. v,,,J ,mJ r,/ no i:f!<'d, un 1h,· h<1iL\ 1hu1 thl! l'acdne R,·gulu/ions und the!/ 

ef/i:d sc1vral/_1 ,md or cu!lccfiWh. ure inralid 

5. A\' ORDF.R tor inr<'nm or pref,mrnury ini11nction ,l)!.,1insl 1hc Re·srondem f,_1 1hem,11:fr,,, /heir 

,t'n·u111s and or u~o11s ,n·l!rally und or co!lt'dil'e/_1 en1uininx 1hem frl/m nnuim1inr:. ru terminate 

,Ji., emp!mmem of 1he "orlu,rs r11rrwneJ!r purs11un1 ro 1he V,1c,·ina1io11 Re:,...'1rlr.lliom until !he 

d.:11;;·rmim1t11m uf!hi., ,\,fotiun/iled hy rhe Applh·aru m rhe within uction or othennse a, ord,'rt'd A_, 

rhis Honour,if,{c ( ·ourt. 

()_ A.\ ORDER fur illlenm ur prdiminur; iniunctiun uxuin,1 rhe Resrm1Je111 hy theni,e!n:.t 1ht>1r 

,,,n·,mrs and or 11genr1 1c1·erul/y .ind or cnl/ecrivdy .-niuming thon from nm1im.,inr, to authnri:.e 

rh.: 11s.: nltlw ,·11-c'l1/I,:,/ ·.•1:,/ruZ.:nc,·a coi·tD-19 i u,·c·mt: ·. the ··_tt/1(/erna (DVID-19 I uccmt' · 

a11d the .,Pt,:1:.cr ( '(JI /-! 1, iaccinc ·· or c.1111· other \'<ICcine /nr that m<1tfc•r until 1h.: J.,Tc-rnunu1tn11 

o( tJU' Origi11a11,1_1: Summons- tif,,j hy Thi: Pluimiff tn thc- wi1hi11 ..u.·rion or ntht!n>isc 115 <Jrc-i..·red hy 

1hi, Honouruhfr Cu11,-t 

[7] The First Respondent tiled an atlidavit in opposition on 1 Deeember 2021. On 30 

fkcember 2021 _ the Second. fhirJ and Fourth Respondents filed a Summons to strike 

out the Applicant's \lotion. 

[8] lhe hearing of the rt'spondenfs summons \\as conducted before the previous Chief 

Justice. Kamal J. on 8 Fchruar: 2022. A d~ision \\ as to be issued on notice. Sad]:,. 

Kamal J passed a\\a) before issuing a decision. 

[91 I cnnvened a fresh hearing on 22 \farch 2024. 

Issues for determination 

f I OJ The 2021 Regulations \\ere n:pealed in 1\..tarch 2023. i\lr Samisoni accepts that Orders 5 

an<l 6 of his \k•tion are. therefore. no longer required. 

[ 11 J The lirst and second declarations sought b) \1r Samisoni are fundamental to his entire 

\fotion. Mr Samisoni contends: 
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1. That the 2021 Regulations infringe on his constitutional rights under s 11 ( 3) and 

s 26{3 )(a) of the Constitution: heing: his right to freedom from medical treatmi:nt 

and his right from being unfair!) discriminated against on the ground (lf his 

health status. 

11. That the 2021 Regulations do not comp I) withs 50( 1) & (2) of the Constitution 

in that they are not authorized b) an) \Hitten la\\ or there ,'<as no reasonable 

opportunit) for public consultation provided before th!.' 2021 Regulatitin-. came 

into operation. 

f 12] The Second. Third and Fourth Respondents argue. correct!) in m) \ ie\.\, that an auion 

for constitutional redress under s 4-l( I J is onl~ a, ai lab le for a -:ontra, ention of a pro, is ion 

under Chapter 2 of the Constitution. Section 50 is found under Chapter 3. 

[ I 3] The Second, Third and Fourth Respondents also raise the follm, ing issues: 

1. Mr Samisoni·s Motion \\as not tikd \\ ithin the requisite 60 days from the datt! 

when lhe maner at issue lirst arosc.1 

11. Mr Samisoni· s Motion cannot succeed because he has an adequate alternative 

remed1 by way of an emplo) ment grie, ance under the Emplo:,ment Relation::- Act 

2007.3 

[ 14] Mr Samislmi, on the other hand. argues that the responden1·s Summons to strike out hi~ 

r--totion under 0.18 of the High Court Rules I Q88 is defective. 

Decision 

[15J There \,as common ground bet',\,een the parties that if this Court detem1ines that the 2021 

Regulations are lawful. then Mr Samisnni·s \fotion cannot succeed. I considered the 

legal it:, of the 2021 Regulations recentl) in Fijiun Teachers .hsoci1.11ion r Swtc I 20241 

FJI IC 431 ( 15 Jul) 2024 l. I determined that th.: 2021 Regulations \\ere: la\, ful. \\ hilst I 

: Ruic :lt2) of the High Court {Consticutional Rcdre,:,) Rules 2015. 
"5<.'1!, 44{.4) ofrhe c,,nsritution. 
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accepted that the t\\O constitutional rights identified b1 the Fijian Teachers /\ -.sociation 

had been limited by the 2ll:2 I Regulations (being the same two restrictions identified b:, 

\1r Samisoni here). I nevertheless dctcnnined that the 2021 Regulations \\ere propc:rly 

enacted by the: \lini-;tc:r under s 62 of the Health and Safet::, at Worls. Act I 996. further. 

I ,.,as satisfkd thal the 2021 Reguh11ions \\ere both justified and proportionate. 

[ 16] For the reasons pm, ided in Fi/ian Teachers, lssot·ialion v State, \1r Samisoni· s ;\,1otion 

in the present proceeding cannot succeed. 

[ 17) In light of this. the other issues rai-;cJ hy the parties do Ol)t requin.: determination. 

Orders 

[ l 8] I make the folio\\ ing orders: 

Solicitors: 

1. The Applicant's \'lotion is struck out. 

ii. I am satistied that the present case mises an important constitutional issue and. 

therefore. then: \\ill be n,1 orJa as to costs. 

D. K. L. Tuiqereqere 

Jl'DGE 

Yalenitabua & Associates for Applicant 

ToganiYalu Legal for I'' Respondent 

Attorney-General's Chambers for 2ow. 3rd & 4th Respondents 


