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JUDGMENT

Mr. John Samisoni lost his employment in August 2021 because he refused to take the
COVID-19 vaccination. His employer. the First Respondent. terminated his employment
in accordance with s 32F of the Health and Safetv at Work (General Workplace

Conditions) (Amendment) Regulations 2021 (“the 2021 Regulations™).

Mr. Samisoni tiled these proceedings on the basis that he claims that the 2021 Regulations
are ultra-virus and invalid. The Second. Third. and Fourth Respondents have sought to

strike out the proceeding.

Whilst a number of procedural issues have been raised by the parties in this case. the
narrow substantive issue. which is determinative of the proceeding. is whether the 2021

Regulations are taw ful.

Background

Mr. Samisoni was. at the material time. a shareholder and the Managing Director of the
First Respondent. The 2021 Regulations came into force on 8 July 2021 and jeopardized
his ongoing employment with the First Respondent. The 2021 Regulations provided that
no worker or emplover was permitted to enter the workplace unless COVID-19
vaccinated. A worker (and emplover) was required to obtain the first dose of the
vaccination by 13 August 2021 and the second dose by | November 2021, A worker was

not permitted to be in the workplace after | August 2021 unless vaccinated.

Mr. Samisoni did not enter the workplace after | August 2021 in compliance with the
2021 Regulations. He informed his employer that he did not intend to be vaccinated.
According to Mr Samisoni’s affidavit dated {3 October 2021, he had undertaken his own
research and had concerns regarding the vaccine. The First Respondent wrote 0 Mr.,
Samisonion I3 August 2021, noting that the 2021 Regulations mandated the requirement
o be vaccinated in order to enter the workplace. and that Mr. Samisoni had taken “the

decision not to be vaccinated” * In the same letter. the Virst Respondent intormed Mr

“Annexure D of Applicant’s Affidavit in Support dated 13 October 2021
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Samisoni that it had met to consider the matter and. in line with s 32F. had decided o

terminate his employment effective from I3 August 2021,

On 13 October 2021, Mr. Samisoni filed a Motion for Constitutional Redress under s

441} of the Constitution. tle sought the following six declarations and orders:

L A DECLARATION that Regulations 5320 and 52D respectvely of the Health and Safet Work
(General Workplace Conditions) (Admendment) Regulations 2021 per Legal Natice No. 33 0 2021
puhlished in the Government of Fiji Guzette Supplement dared 8% Julv, 2021 [“the accine
Regulations ™| contravenes the rights under Chapter 2 - Bifl of Rights, of the Constitution of the

Republic of Fiji 2043 [ “the Constitution ™| in refurion (o him as follows: -

far  section 1 (3) of the Constitution refaning to the freedom from cveed ard de gradding trearment
on the ground that the dismixsal of the Applicant from his emplovment with the 17
Respondesnt. contravenes the Appiicant’s vight 1o freedom from scientific or medical
rrearment or procedures without the Applicunt's informed consent; and

thi section 26 ¢3) a) of the Constitution relaiing o the right 1o equality aad freedom from
discrimination. The breach is on the busiy thar the dismissal of the Applicant froun his
emplovment with the 1™ Respondent due to his refusal 10 comply with Regudations 32C und
52D respectively, published on the authority of the 2Y Respondent, contravencs the
Applicant’s right not 1o be unfairly discrimnated against based on his heulth status:

specttically his vacctnatfon status

ta

A DECLARATION thur the Yuccine Regudations severddlv amd or coliectively and-or in its enirehy
subject 10 section 3061 and (2 of the Consiittion. is o haw that 5 inconsistent with the
Constitution and invalid 1o the extent of the inconsistency pussuant 1o section 2 of the Constitution

on the grownds that he 2™ Respondeni mude the Vaccine Regulations. -

i withowt any authoriiy by the Constitution or o written law contrary (o the requirement in

section 30 (1 of the Constitusion,

thi by failing to, s fur as practicable, provide reasonable opportunity for public paritcipution
in the development and review of the {aw before it is made contrary to section 50¢2 of the
Constiiution, and

(cl by wsurping the Constittional authoriny vested in the Pevmanent Secretary for s ministry

pursuant fo section 27 (%) (a) 10 € of the Consutution.

3. AN ORDER thut the Vuceine Regulutions are invalid 10 the exient of the ubove inconsistencies and

it of no legul effect due to the above comraventions.
Page 3 of 6



(9}

frij

4 AN ORDER that the termination leter issued by the I Respondent tu the Applicant dated 137
Augmuse, 2027 ix null. veid und of no effect, on the basis that the Vaceine Regulations and their

effect severally and or coflecrively, are inmvalid.

5. AN QRDER ror interim or preliminury injunction aguinst the Respondent by themselves their
servants and or agents severally and or colleciively eajoining them from continuing o ferminate
the emplovment of the workers purpartedly pursuant 1o the Vaceinarion Regulations until the
determination of this Motion fited by the Applicant in the within uction or otherwise as ardered by

this Honowable Court.

6. AN OQRDER for merim or preliminury infunction againsi the Respondeni by themsefves their
servants and or agents severally and or codlectively enjoining them trom continuing o authorize
the use of the so~called “AstraZeneca COVID-19 Faccine . the "Moderna COVID-19 Vaccine ™
wd the “Prerzer COVI-IY Vaccine ™ or any other vaceine tor that maiter until the determination
of the Originating Summaons fited by the Plainiiff in the within action or atherwise as ordered by

this Horourable Conrt.
The First Respondent filed an aftidavit in opposition on | December 2021. On 30
December 2021, the Second. Third and Fourth Respondents filed a Summons 10 strike
out the Applicant’s Motion.
The hearing ot the respondent’s summons was conducted before the previous Chiet
Justice. Kamal 1, on 8 February 2022, A decision was to be issued on notice. Sadly.
Kamal J passed away before issuing a decision.
I convened a fresh hearing on 22 March 2024.

Issues for determination

The 2021 Regulations were repealed in March 2023, Mr Samisoni accepts that Orders 3

and 6 of his Motion are. therefore. no longer required.

The first and second declarations sought by Mr Samisoni are fundamental to his entire

Mation. Mr Samisonit contends:
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That the 2021 Regulations infringe on his constitutional rights under s 1 (3) and
5 26(3)a) of the Constitution: being his right to freedom from medical treatment
and his right from being unfairly discriminated against on the ground of his

health status.

That the 2021 Regulations do not comply with s 30(1) & (2) of the Constitution
in that they are not authorized by any written law or there was no reasonable
opportunity tor public consultation provided before the 2021 Regulations came

into operation.

[12] The Second. Third and Fourth Respondents argue. correctly in my view, that an action

for constitutional redress under s 44(1) is only available for a contravention of a provision

under Chapter 2 of the Constitution. Section 30 is found under Chapter 3.

{13] The Second, Third and Fourth Respondents also raise the following issues:

Mr Samisoni’s Motion was not filed within the requisite 60 days trom the date

when the matter at issue first arose.”

Mr Samisoni’s Motion cannot succeed because he has an adequate alternative
remedy by way of an employment grievance under the Employment Relations Act

20077

[14] Mr Samisont. on the other hand. argues that the respondent’s Summons 1o strike out his

Motion under (.18 of the High Court Rules 1988 is defective.

Decision

[15] There was common ground between the parties that if this Court determines that the 2021

Regulations are lawful. then Mr Samisoni’s Motion cannot succeed. I considered the

legahty of the 2021 Regulations recently in Fijiun Teuchers Association v State |2024]

FIMC 431 (13 July 2024y | determined that the 2021 Regulations were lawful. Whilst [

= Rule 3{2) of the High Court (Constitutional Redress) Rules 2013,
" See s 444 of the Constitution.
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accepted that the two constitutional rights identified by the Fijian Teachers Association
had been limited by the 2021 Regulations (being the same two restrictions identiticd by
Mr Samisoni here). 1 nevertheless determined that the 2021 Regulations were properly
enacted by the Minister under s 62 of the Health and Safety at Work Act 1996, Further.

| was satisfied that the 2021 Regulations were both justitied and proportionate.

f16] For the reasons provided in Fijian Teachers Association v State. Mr Samisoni’s Motion

in the present proceeding cannot succeed.

{17] In light of this. the other issues raised by the parties do not require determination.
Orders
{18] I make the tollowing orders:

1. The Applicant's Motion is struck out.

ii. 1 am satistied that the present case raises an important constitutional issue and,

therefore. there will be no order as to costs.

D. K. L. Tuigereqere
JUDGE

Solicitors:
Valenitabua & Associates for Applicant
Toganivalu Legal for 1** Respondent

Attorney-General’s Chambers for 27, 379 & 4" Respondents
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