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SENTENCE

{the name of the victim is suppressed and she is referred to as *MK’)

1] Waisea Narema, vou appear today for sentence.

You are charged with the following two counts:

Count 1
Statement of Offence

Sexual Assault — Contrary to Section 210{1 )(a} of the Crimcs Act 2009

WAISEA NAREMA on the 13" day of April 2018 at Rotuma, in the Eastern
Division. unfawf{ully and indecently assaulted MK by fondling her breasts from inside

her 1-shirt.

Count 2
Statement of Offence
Rape: Contrary to Section 207(1) & (2)(b) & (3} of the Crimes Act 2009



6]

8]

WAISEA NAREMA on the 13" day of April 2018 at Rotuma, in the Eastern
Diviston, penetrated the vulva of MK, a child under the age of 13 years, with his

fingers.

You have pleaded guilty to both counts. The summary of facts and mitigation were heard

on 7 August 2024,

Summary of facts

The summary of facts is brief. On 13 April 2018, MK was living at home with her mother,
her siblings and you. You were then married to MK’s mother. MK was 10 years old and
you were 55 years old. After everybody had gone to sleep that night you went into MK's
bedroom and fondled her breasts and the upper part of her vuiva. You then rubbed her

clitoris up and down. massaging it with your [ingers.

On [4 and 13 April 2024, yvou werc intervicwed by the police in respect to the effending.
You admitted to the offending, and you were charged by the police on 18 Apnil 2024,
You have been in remand since 14 Aprit 2024. The total period you have spent on remand

up to today is 4 months and 5 days.

As | have stated, you have pleaded guilty to the two counts. [ am satisfied that you pleaded
guilty of your own free will. You have been legally represented by the Legal Aid Commission.
You understood the consequences of the puilty plea.  Your guilty pleas were informed,

unequivocal and freely and voluntarily given.

I have considered the facts as admitted by you. 1 am satisfied that the elements of the
offences of sexual assault and rape are established on the admitted facts. Accordingly, 1
accept your plea of guilty and 1 convict you.

Mitigation

Your lawyer has offered the [ollowing mitigation on your behalf:

. You are now 6! years old and before this offending had no previous convictions.
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You are a retired civil servant, previously employed as a Field Officer with the
Ministry of Agriculture. You have invested your retirement money on farming and
were fooking after your family up to the time of your arrest.

You have a 7 year old daughter and a famity to support.

You have health problems. You have an old back and an eye injury.

Your offending is a one-off incident and you are remorseful for your actions.

You cooperated fully with the police and pleaded guitty early.

Sentencing Regime

The maximum penalty prescribed for rape contrary to s 207(1) and (2}(b} and (3) of the
Crimes Act is lLile imprisonment. The tarifl is between 11 years and 20 years
imprisonment. As Gates CJ stated in Aitcheson v the Stare [2018] FIHC 29 (2 November
2018

The tariff previously set in Raj v The State [ 2014} FISC 12 CAV 0003 of
2014 [20 August 2014 should now be berween 11-20 veurs imprisonment.
Much will depend upon the uggravating and mitigating circumstances,
considerations of remorse, early pleas. and finally time spent on remand
awaiting trial for the final sentence outcome. The increased turiff

represents the denunciation of the courts in the strongest terms.

With respect to the offence of sexual assault, Madigan J stated in Srate v Laca [2012] FIHC

1414 {14 November 2012);

[6]  The muximum penaliy for this offence is ten years imprisonmeni. It
is u reasonubly new offence, created in February 2010 and no tariffs
have been sel, but this Court did say in Abdul Kaivum [111C 160 of

2010 that the runge of sentences should be between two to eight
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years. The top of the range is reserved for blatant manipulation of
the naked genitalia or anus. The hottom of the range is for less

serfous assavdts such as brushing of covered breasts or buttocks.

[7] A very helpfud guide to sentencing for sexual assavlt can he found in
the United Kingdom's Legal Guidelines for Sentencing. Those

guidelines divide sexual assauwlt offending into three categories:

Category 1 (the most serious)

Contuct berween the naked genitaliu of the offender und

naked genitalia face or mouth of the victin

Category 2

(i) Contact between the naked geniialia of the offender

and another part of the victim's bodv;

(i) Contact with the genitalia of the victim by the offender
using part of his or her body other thun the genitalia.

or an ohject;

(iity Contact hetween either the clothed genitalia of the
offender und the naked genitalia of the victim: or the
nuked genitaliu of the offender und the clothed

genitulia of the victim.

Category 3

Contact behween part of the offender's body (other thun the
genitalia) with part of the vietim's body (other thun the
genitalia).”

[11]  The lacts of this case fall within category 2 in respect to your offending for count one.
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Pursuant to s [ 7 of the Scntencing and Penalties Act 2009, where “an offender is convicted
of more thun one offense, founded on the same fucts. or which form a series of offences of
the sume or a similur character, the court muy impose an aggregate sentence of
imprisomment in respect of those offences that does not exceed the total effective period of
imprisonment that could he imposed if the court had imposed a separate term of
imprisonment for each’. The two counts for which you have pleaded gutlty arise [rom the
same incident and, therefore. | am satistied that it is appropriate 1o impose an aggregate

sentence of imprisonment on you in respect to the two counts.

Betorc doing so. il is appropriate to emphasize the following passage from Madigan J in

State v Tavoli [2011] FJHC 216 (18 April 2011) at [S):

Rape of children is u very serious offence indeed und it seems to be very
prevalent in Fiji al the time. The legisiation has dictated harsh penalties
and the courts are hnposing those penalties in arder to reflect socien's
ubhorrence for such crimes. Our nation's children must he protecied and
they must be allowed to develop to sexual mutwrity unmolested.
Psyvchologists tell us that the effect of sexual abuse on children in their

later development is profound.

Head Sentence

[n asscssing the objective seriousness of your offending in this matter. [ have considered
the maximum sentence prescribed for the two offences, the degree of culpability, the
manner in which you committed the offences and the harm caused to MK. [ give due
cognizance to the sentencing guidelines stipulated in s 4 of the Sentencing and Penalties

Act, In my view, the appropriate starting point for your offending is 11 years.
The aggravating factors that are present here are:
i. Breach of trust: You are MK’s stepfather. A siepfather stands in the shoes ol a child’s

biological father occupying a significantly important role. and responsibility. in the

development of a child.
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ii. Agedisparity: There is a substantial age disparity between you and MK. You were 55

years old at the time of the offending whilst MK was only 10 years.

iii. Vulnerable victim: MK was in a particularly vulnerable position not only given her

young age. but because of the trust she will have placed in you.

iv. Exposed victim to sexual activity: MK should not have been exposcd to sexual

activity at such a tender age. You have robbed her of her innocence and her childhood.

v. Long term consequences: The impact of the offending will be long standing as well
as signiticant for MK. In her Victim Impact Statement. MK states: *When it happencd
to me. ] felt scared and the thoughis that were running on my mind was I think my
Jumily don't like me that s win he did it to me™, " I'm scared to go out with bovs. ay
hefore boys were my friends’, *People thought T was lving and they got ungry at me
and 1 felt left out’. my velationship with my family was good but my friends I had to
leave them” "1 felt weird amongst boys . 1 have no doubt that the offending will have
other long term psychological consequences on MK, not least on her ability to trust

male figures in her life.

In considering a tariff for these aggravating factors | also take into account that your
offending occurred on onc occasion and did not involve a scries ot offending over a period

of time. | add 4 years for these aggravating faciors. taking your sentence to 15 vears,

The mitigating factors present is that you are a first offender. Up until this offending. you
were of previous good character. You addressed the Court. You said that you were truly
remorse(ul. and that you understand that what vou have done is unacceptable. You have
said that will not reoffend and you also said that when you are released back into your
community vou will be a spokesperson telling the community to follow the law. You also
asked for forgiveness for your offending. [ also note that you are 61 vears old. Whilc you
are not young, nor are you yet in your advanced years. Hence. | make no deduction for
your age. Nor do | make any deduction for your alleged poor health in the absence of any
independent cogent medical evidence of this. 1 deduct 2 years for mitigating lactors.

feaving a balance of 13 years.
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In Qurai v State [2015) FISC 15 (20 August 2015) the Supreme Court stated:

[34] There is no pronouncement of this Court on the guestion of the
discount to be given for a guilty plea made at a very early stage, although
this aspect of the matter was discussed by Madigun J4 in his concurring
opinion in Rainima v The State [2015] FICA 17, AAU0022.2012 (27
February 2013) at puragraph [46] where his Lordship was constrained 1o

observe as Jollows:-

"I46) Discount for a plea of guilty should be the last
component of u sentence after additions and deductions are
made  for uaggravating  and  mitigating  circumstances
respectively. It has alwavs been accepted (though not by
authorative judgment} that the "high water mark” of discount
is one third for a plea willingly made at the eurliest
opportunity. This Court now adopts that principle to be valid
and to be applied in all future proceedings at first

instance. "(Emphasis added)

You have pleaded guilty to the offences at the [irst opportunity as well as fully cooperated
with the police. In doing so. you have spared the victim from having to provide evidence
at trial and saved precious judicial and police resources. As such. you are entitled to 4 one
third deduction. The result is a deduction of 4 years and 4 months resulting in a head

sentence of 8 years and 8 months.

I have considered the sentencing decisions provided by both parties in order to ensure a
measure of consistency in the present case.' With the exception of one decision. | was not
greatly assisted by the decisions as their facis were materially difterent. While all invoived
sexual offending by a siepfather where the victim was young, the offending was pgenerally
in the more serious category of penile rape and/or offending over a period of time. The
only decision which assisted the Court. where the facts were similar to the present case, is

State v Bulicokocoko |2024) FIHC (2 July 2024). The offender in that case committed 3

1 Staee v Bola 12020] FYNC 750 {14 September 2020}, Stwte v Dan [2024] FIHC 319 (23 May 2024). State v
Nenverenwerdagi |2022] FINIC 371 (15 July 2022, Srate v Moroci [2024] FITC 285 (3 May 2024) & State v Buleiono
[2022] FIHC 490 (1B August 2022),
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counts of rape {digital and tongue) and | count ot sexual assault all on the same date. He
was found guilty {oilowing a defended trial. The accused was 58 years and the victim was
11 years. The Court imposed a head sentence of 13 years and a non-parole period of 11
years. That sentence is consistent with your sentence. the only difference being the

deduction for your guilty plea.

Non-Parole Period

[21] Pursuant to s 18 of the Sentencing and Penalties Act, where an offender has received a
sentence of two years or more this Court must impaose a non-parole period, unless the Court
considers that the nature of your offenses or your past history make the fixing of & non-
parole period inappropriate.” While vou were of previous good character, the prevalence
of sexual ofTending on children in TFiji, and the need for deterrence. in my view require that

a non-parole period is imposed in your case.

[22]  That said. the authorities make it clear that the courts must strike a balance between
deterrence on the one hand and not discouraging rehabilitation on the other. As was stated

by Calanchini P in Tora v The State:

..the non-parofe period should not be so close to the head sentence as 1o
delay or discourage the possibility of rehabilitation. Nor should the gup
between the non-parle term and the head sentence be such as io be

ineffective us a deterrent.

23] The fellowing remarks by Chandra JA in the Court of Appeal decision ol Nuitini & Others

v The Stute Criminal Appeal Number AA 102 of 2010 [3 December 2015] are also relevant:

(18] This brings ubout the issue of what should be the minimum limit of
the non-parole period in relation to the head sentence when

imposing a sentence. 4 usefud indication is found in Maturine Raogo

[supra] where it was stated that the minimum term of imprisonment
should not be less thun ntwo thirds of the primary sentence. This

should however, not bhe considered as u general rule av u

= Section 18(2).
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civcumstances relating to the particular case and the nature and
seriousness of the crime committed and the manner in which it has
been commitied may require the imposition of u longer non-parole

period than rwo thivds of the head sentence.

F19) It will also be necessary 1o consider the personal circumstances of
the offender when deciding on the minimum non-parole period, as to
whether heishe was a first offender or a person with a history of
having committed crimes of a similar or serious nature which mav
have ulready been considered vwhen imposing the head sentence, It
would be natural for the sentencing cowrt 10 be influenced by the
uggravating and mitiguting circumstances. which may already have

been considered in imposing the sentence.

In all the circumstances. in my view a reasonable non-parole period for you is 7 years.

Actual Sentence

Pursuant to s 24 of the Sentencing and Penalties Act, the period that an otfender spends in
remand awaiting trial shall be considered as time already served. unless the court otherwise

orders.

The time that you bave spent on remand up to the time of this sentence is 4 months and 35
days. Pursuant to s 24, ] reduce your sentence by the time already spent on remand. The
result is that the actual sentence for you is 8 years 3 months and 25 days with a non-parole

period ot 6 years 7 months and 25 days.

Scntence

Mr. Narema. you have commitied the serious offences of rape and sexual assauit. You
breached the trust of your stepdaughter, committing offenscs against a child who should

have had your protection and the safety of your home. You have instead stolen her

innocence leaving her with the permanent psychological scars of your seifish criminal acts.
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You have ruined vour own life. you have ruined the happiness of your family but worst of

all you have ruined the lite of your stepdaughter.

[28]  Mr Narema. would you please stand.

[29] 1 make the foillowing orders:

(1) You are sentenced 1o a period of 8 years 3 months and 235 days imprisonment with a

non-parole period of 6 years 7 months and 25 days.

(i) The victim. MK, will have permanent name suppression.

{iil) [1issue a permanent Domestic Violence Restraining Order against you to protect MK,
The order is for a standard non molestation and non-contact conditions pursuant to

ss 27 and 29 {1).(2)Xa).{b) & (c} of the Domestic Violence Act 2009.

(iv)  You have 30 days to appeal to the Court of Appeal,

D.K.L Tuiqereqere
JUDGE

Solicitors:
Office of Director of Public Prosecutions for the State

Office of Legal Aid Commission for the Accused
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